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Introduction

Reducing Tobacco Use

 

Efforts to regulate the use of tobacco date back
to its introduction to European colonists of North
America (see Chapter 2). As noted, these early move-
ments to restrict tobacco use were motivated less by
health concerns than by complex political, economic,
and social factors. With the appearance in the 1950s
of substantial scientific evidence on specific health risks
of smoking, and with subsequentdisseminationof that
information in the 1960s, general support for a gov-
ernment regulatory response emerged.

As noted in Chapter1, such regulatory activities
do not necessarily fit the traditional concept of “inter-
vention,” but their effect is to change the way people
use tobacco. Because advertising and promotion are
perhaps the chief social force for continued tobacco
use, their regulation—orthefailure to regulate them—
can have substantial effects on smoking prevalence.
The manner in which the product is manufactured,
packaged, and distributed can similarly influence
people’s decision to smoke. Regulation of smoking in
public places provides an opportunity to reduce the
quantity of tobacco used, the prevalence of smoking,
and the exposure of nonsmokers to environmentalto-
bacco smoke. The regulation of minors’ accessto ciga-
rettes has considerable potential for postponing or
preventing the uptake of smoking, thereby making a
long-term impact on the smoking epidemic. Finally,
personallitigation and the tort system can influence
the policies and practices of the tobacco industry and
can have an impacton social perceptions of smoking.

Thus,if a broad definition of intervention can be

entertained, each of these regulatory processes can be
assessed for the nature of its influence on the use of
tobacco. Unlike assessments of more traditional in-
terventions (see Chapters 3 and4), evaluation of regu-
latory processes must invoke a different set of
measurementtools that are less quantitative but not
necessarily less compelling (see Chapter 1).

Several key developments in the mid-to-late
1990s have propelled tobacco regulation in new direc-
tions and into new forums. Three key events have

catalyzed these changes. Theyare discussed briefly
in the next sections and in greater detail later in this

chapterin “Further Regulatory Steps” and “Litigation
Approaches.”

Food and Drug Administration (FDA)
Regulations

First, on August 28, 1996, after receiving public
comment on a proposed rule, the FDA issued final
regulationsrestricting the sale, distribution, advertis-
ing, and promotion of cigarettes and smokeless tobacco
(Federal Register 1996). Several tobacco companies,re-
tailers, and advertisers sued the FDA to block the
implementation of the regulations, arguing that the
agencylacked thejurisdiction or authority to regulate
these products and that the proposed advertising re-
strictions violated the First Amendmentof the United
States Constitution (Coyne Beahm, Inc. v. Food and Drug
Administration, No. 2:95CV00591 [N.C. Aug. 10, 1995],

cited 111 10.5 Tobacco Products Litigation Reporter [TPLR]
3.379 [1995]).

On April 25, 1997, the federal district court in
Greensboro, North Carolina, ruled that the FDA had

the authority to regulate cigarettes and smokeless to-
bacco products, as drug delivery devices, under the
Federal Food, Drug, and Cosmetic Act (Coyne Beahmn,
Inc. v. U.S. Food & Drug Administration, 966 F. Supp.
1374 [M.D.N.C. 1997]}. The court upheld all of the
FDA’s 1996 restrictions involving youth access to to-
bacco products and regulating product labeling. How-
ever, the court “stayed,” or temporarily blocked,
implementation of most of these provisions. The only
FDAregulations that escaped this stay were the pro-
hibition on sales of cigarettes and smokeless tobacco
to minors and the requirement that retailers check
photo identification of customers who appear to be
under27 years of age. These provisions wentinto ef-
fect on February 28, 1997. The age and identification
provisions remainedin force until the Supreme Court's
March 21, 2000, decision.

Most notably, the court invalidated the FDA's
restrictions on the advertising and promotionof ciga-
rettes and smokeless tobacco. Both sides in the FDA
case appealed the decision to the Fourth Circuit of the
United States Court of Appeals in Richmond,Virginia.

A three-member panel of the court overturned the
lower court's decision and ruled that the FDA lacked

the authority to regulate tobacco products. Thefull
Fourth Circuit Court of Appeals declined to review
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this reversal. The governmentpetitioned the United
States Supreme Court for review, and the Supreme
Court accepted the case in April 1999. Oral argument
was held December 1999, and the Court, in a5 to 4

decision, upheld the Fourth Circuit's decision on

March 21, 2000. The FDA continuedto enforce the age
and photoidentification provisions while the case was
appealed to the United States Supreme Court. On
March21, 2000, the Supreme Courtruled that although
prematuredeaths from tobacco use present “oneof the
most troubling health problems facing our nation to-
day” (Food and Drug Administration v. Brown &
Williamson, 529 U.S. [2000], 120 S. Ct. 1291), the

FDAlacksthe authority to issue and enforceits tobacco
regulations.

These developments, central to most of the regu-
latory efforts covered in this chapter, are discussed in
detail in the major section “Product Regulation,” later
in this chapter.

 

Initial Attempts at Multistate Settlement
and Federal Legislation

Second, on June 20, 1997, a group of 41 state at-
torneys general presented a tobacco settlement pro-
posalto the American public (Tobacco Products Litigation
Reporter 1997a; see “Legislative Developments” and
“Master Settlement Agreement,”later in this chapter).
In essence, the proposal wasintendedtosettle all pend-
ing lawsuits against the tobacco industry brought by
states and other governmentalentities as well as all
pendingclass action lawsuits. Although the settlement
did not include 9 ofthe 50states, its scope was inher-
ently national: to enact its stipulated regulations of
the tobacco industry, the settlement presumedthe pas-
sage of congressionallegislation that would necessar-
ily affect the legal rights of all Americans. The
settlement included provisions for FDA authority, new
warning labels, advertising restrictions, youth access
prohibitions, rules to reduce public exposure to envi-
ronmental tobacco smoke, and a provision designed
to provide financial incentives for tobacco manufac-
turers to reduce sales to underaged consumers.

Despiteits intuitive appeal—that the slow, and
largely unsuccessful, course of change possible
through individual lawsuits would be retired for a
sweeping, national, unified policy that dealt with the

tobacco problem—thesettlementraised concerns from
the start. Public health advocates recognized that given
the settlement’s national scope, it was taking on the
role of being the chief public health policy tool for
reducing tobacco use. These critics feared that the

160 Chapter 5

settlement (and moreoverthelegislation it presumed)
wouldfail in this role. In particular, by limiting future
lawsuits against the tobacco industry, the settlement

might in the end benefit the industry more than the
public.

A numberofbills filed in Congress in 1997 and
1998 intended to codify the terms of the proposed na-
tional settlement. One of the bills, S. 1415 (National

Tobacco Policy and Youth Smoking Reduction Act,

105th Cong., 2nd Sess., S. 1415, Congressional Record,
144:55034-S5084), which ultimately departed from the
settlement proposal in a numberof areas, was debated
on the Senate floor for several weeks. It was vehe-
mently opposed by the tobacco industry and rejected
by the Senate almost one yearto the day after the at-
torneys general announced the proposed national
settlement. The regulatory implicationsof the national
settlement proposal are discussed together with the
FDArules, primarily in the “Product Regulation” sec-
tion of this chapter.

Ultimately, this activity served as prologue to a
Master Settlement Agreement that was negotiated in
November 1998. On November23, 1998, the agree-

ment wasreached betweenstate attorneys general and
major U.S. tobacco companies to settle pending and
prospective lawsuits by states to recover Medicaid
expenditures incurredasa result of tobacco use. Forty-
six states signed the agreement, pending the required
ratification in state courts (fourstates settled separate,
individual lawsuits with the industry). The agreement
requires tobacco companies to pay $246billion to states
over 25 years and to adhere to specified restrictions
on tobacco advertising and promotion. Someprovi-
sions are also madefor improved disclosure of tobacco
industry documents releasedin litigation. A separate,
parallel agreementwith the United States Tobacco Com-
pany was negotiated for smokeless tobacco products.

Public and Private Litigation

Third, throughout 1997 and 1998, while federal

legislation was being filed and debated,the states of
Mississippi, Florida, Texas, and Minnesotasettled their

lawsuits against the tobacco industry. Besides produc-
ing sizable settlement funds for the individual states,

these settlements (in all but Mississippi) feature provi-
sions akin to public health regulations. For example,
the Florida settlement (Florida v. American Tobacco Co.,

Civil Action No. 95-1466 AH,secs. JI.A.1 and IL.A.2
[Fla., Palm Beach Cty. Aug. 25, 1997]) wasthe first to

incorporate a ban on outdoor advertising and to call
for statewide restrictions on vending machines. The



Minnesota settlement (Minnesota v. Philip Morris Inc.,
No. C1-94-8565 [Minn., Ramsey Cty. May8, 1998], cited
in 13.2 TPLR 3.39 [1998]), which followed a trial and
the release of thousandsofincriminating internal docu-
ments from the tobacco industry, contains an even
widerarray of public healthrestrictions, including a ban
on promotionalitems and a national prohibition on com-
mercial placementof tobacco products in movies.

Settlements of other private suits against the in-
dustry in the late 1990s havealso resulted in impor-
tant regulatory measures. For example,ina class action
lawsuitallegingthatflight attendants were injured by
exposure to environmental tobacco smoke (Broit 2.
Philip Morris Inc., No. 91-49738 CA [22] [Fla., Dade Cty.
Oct. 9, 1997], cited in 12.6 TPLR 3.397 [1997]), the to-
bacco industry agreed to supportlegislation banning
smokingonall airlines departing from or landing in
the United States. In a California case, RJ. Reynolds

Advertising and Promotion

Reducing Tobacco Use

Tobacco Companyagreed to accept advertising restric-
tions and to fund counteradvertising programs for
teens. The latter provision was based on

a

claim that
the company wasviolating the California consumer
protection law by using their Joe Camel advertising
campaign to target minors (Mangini v. R.J. Reynolds
Tobacco Co., No. 939359 [Calif. Sept. 8, 1997], cited in

12.5 TPLR 3.349 [1997]).
As of September 1998, these nonnationallitiga-

tions against the tobacco industry had had a greater
and more immediate impact on tobacco regulation
than the delayed FDArules, proposednationalsettle-
ment, and defeated federallegislation. Regulation
throughlitigation is a new tool for reducing tobacco
use. Specific regulatory measures contained in these
smaller-scope settlements are discussed in relevant
sectionsof this chapter.

 

Introduction

Industries use various marketingtools and strat-
egies to influence consumerpreference, thereby in-
creasing marketshare and attracting new consumers.
The tobacco industry is among the mostintensein its
efforts; among U.S. manufacturers, only the automo-
bile industry markets its products more heavily (Cen-
ters for Disease Control [CDC] 1990a). It may be
assumedthat cigarette manufacturers, like other in-
dustrial entities, direct their money and marketingef-
forts in ways that will reach consumers they believe
are mostlikely to purchase their products. The ensu-
ing discussion focuseson direct product marketing and
excludesother promotionaland public relationsefforts
that are not productspecific.

The potential influence of cigarette advertising
and promotion on smoking prevalence has been a sub-
ject of concern and debate for many years (U.S. De-
partment of Health and Human Services [USDHHS]
1994).! Much of the concern has focused on whether
consumers know aboutthe adversehealth effects of
smoking and can make informed choices; whether
children and adolescents are exposed to and are af-
fected by tobacco advertising and promotion; and
whether tobacco companies inappropriately target

advertising and promotion to specific consumer
groups. A contentious debate has persisted about
whether marketing induces demand and what the
appropriate role of governmentis in protecting the
consumer. Although someofthese issuesarenotfully
settled, they provide the backgroundfor considering
the reduction of smoking throughregulatingcigarette
advertising, promotion, productavailability, and prod-
uct presentation.

In May 1981, a Federal Trade Commission (FTC)
staff report (see “A Midcourse Assessment,” later in
this chapter) concluded that consumer knowledge
about thehealtheffects of cigarette smoking was gen-
erally inadequate (Myerset al. 1981). Since then, adult
smoking prevalence has declined substantially (from
33.5 percent in 1980 [Giovinoet al. 1994] to 24.7 per-
cent in 1995 [CDC 1997a]), and the general population’s
knowledge aboutthe adverse health effects of tobacco
use has improved (in recent years, 80-90 percent of

 

‘In the followingdiscussion,advertising refers to company-

funded advertisements that appear in paid media(e.g., broad-
casts, magazines, newspapers, outdoor advertising, andtransit

advertising), whereas promotion includesall company-sponsored
nonmedia activity (e.g., direct-mail promotion, allowances,
coupons, premiums, point-of-purchase displays, and entertain-
ment sponsorships).
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the general population has known that smokingis a
health hazard [USDHHS 1989, 1998b]). During the

sameperiod, revenue devoted to advertising and pro-
motion by the tobacco companies has increased from
$1.24 billion in 1980 to a high of $6.03 billion in 1993
(FTC 1999) and $5.10 billion in 1996 (FTC 1999). To-
bacco companiesspent $5.66 billion on advertising and
promotion in 1997 (FTC 1999). The relationship among
these three eventsis not straightforward, and consid-

erable ancillary information is needed for proper in-

terpretation. In particular, the effects that both

knowledge and advertising and promotion have on

smoking prevalence are complex. For example, the

increase in smoking uptake among womenbeginning

in 1967 wasassociated with the marketing of specific

cigarette brands for women(Pierceetal. 1994a). Simi-

larly, an increase in smoking initiation among adoles-
cents during 1985-1989 has been ecologically
associated with considerable increases in promotion

expenditures, as exemplified by the Joe Camel cam-

paign (see “A Critical Example: Joe Camel,” later in

this chapter) (CDC 1995b). Regardless of how these
associationsare interpreted, the actions of the tobacco

industry bespeak the industry’s belief in corporate
benefit from a major investment in advertising and

promotion—an investmentthat may beinterpreted as

even exceeding an economically optimal level (see

Chapter 6).
The tobacco industry has argued that its main

purposein advertising is to maintain brandloyalty and

to capture a greater market share of current smokers

(USDHHS 1994). Intensive review of the available

data, however, suggests a positive correlation between

level of advertising and overall tobacco consumption—

that is, as advertising funds increase, the amountof

tobacco products purchased by consumersalso in-

creases (USDHHS1989, 1994; Smee 1992; Pierce and

Gilpin 1995; also see Chapter6). Furthermore, several

judicial opinions (reviewed in “Constitutionality of

Regulating Tobacco Advertising,” later in this chap-

ter) have questioned whether the enormousinvest-

mentin advertising serves only brand loyalty. It has

also been arguedthat a significantpart of the expand-

ing budget for tobacco marketing is for promotionto

specific market segments (Hollie 1985). Other observ-

ers have suggested that marketing campaigns heavily

target cultural and ethnic minorities through product

development, packaging, pricing, and brand promo-

tion (Warneret al. 1986; Ernster 1993).

Underlying these observations is awareness of

a basic commercial principle: to continue to be suc-

cessful, a product mustnot only retain consumersbut

also, over time, gain new consumers. Gaining new

162 Chapter 5

consumersis necessarily of particular concern to the
tobacco industry. Advocatesfor reducing tobacco use
have pointed outthatif the tobacco industryis to main-
tain current consumption or even slow the ongoing
decline in smoking, the industry must aggressively
seek replacement smokers for the estimated 3,500
Americans who quit smoking each day and for the
additional 1,200 tobacco customers and former cus-

tomers whodie each day of smoking-relatedillnesses
(CDC 1993b, 1997b).

The facts about uptake of tobacco use strongly
suggest where the industry’s replacement smokers will
comefrom. Epidemiologic studies show that nearly
all first use of tobacco occurs before high school gradu-
ation (USDHHS 1994). Whether tobacco companies
deliberately market their products to preadultsis dif-
ficult to ascertain. Nonetheless, indirect evidence of

the importance of advertising and promotion to the
tobacco industry is provided by surveys that suggest
that most adolescents canrecall certain tobacco adver-
tisements, logos, or brand insignia; these surveyscor-
relate such recall with smoking intent, initiation, or

level of consumption (Alexanderet al. 1983; Goldstein

et al. 1987; Pierce et al. 1991; Evanset al. 1995).

The American Medical Association (Utah Delega-
tion 1989), together with a broad range of public health
organizations, hascalled forstricter regulation of ciga-
rette advertisements and even for a complete ban—
resolutions that were reiterated in 1995 (American
Medical Association Houseof Delegates 1995). Many
public health and smoking prevention groups specifi-
cally seek governmentregulation to address what they
consider discriminatory practices of tobacco manufac-
turers in targeting members of minority groups
(Warneret al. 1986). These groups claim that adver-
tisements overwhelm smoking prevention messages
and increase the number of people who smoke each
year beyond the number that would smokeif adver-
tising and promotion affected only market share. In-
dustry officials deny targeting and argue that because
mostof the population is now awareof the risks asso-
ciated with tobacco products, citizens can makein-

formed decisionsfor themselves. More important, the
tobacco industry claims its First Amendmentconsti-
tutional right to promote its products (Cotton 1990;
Tollison and Wagner1992; see the discussion in “Con-
stitutionality of Regulating Tobacco Advertising,”later
in this chapter).

Such arguments and counterarguments have
been at the heart of a 30-year endeavor to regulate
advertising and promotion in the tobacco industry. A
reviewofthis effort, with some specific examples from
the United States and other countries, provides insight



into the strengths and weaknesses of both sides of
the argument and suggests several areas for policy
development.

Attempts to Regulate Tobacco Advertising
and Packaging

Regulatory efforts to restrict the advertising and
promotion of cigarettes were among theearliest re-
sponses to the 1964 landmark report of the Surgeon
General’s Advisory Committee, which set forth over-
whelming scientific evidence on the health hazards of
cigarette smoking. A weekafter the January 11, 1964,
release of the report, the FTC filed a Notice of Rule-

Making Proceeding (January 17, 1964) that appeared
in the January 22, 1964, Federal Register. The notice set

forth the agency’s tentative views of how the require-
ments of the Federal Trade Commission Act (Public
Law 96-252) would apply to the advertising and la-
beling of cigarettes in light of the Advisory
Committee’s report (Federal Register 1964). In a perti-
nent part, section 5 of the Federal Trade Commission

Act states that “unfair or deceptive acts or practices
[are] declared unlawful” and that the commission has
the power to proceed against them as an administra-
tive agency.

In its notice of rulemaking, the FTC stated its

concern with “two waysin which cigarette advertis-
ing may be unlawfully misrepresenting or concealing
the health hazards of smoking. First, the Commission

has reasonto believe that many current advertisements
falsely state, or give the false impression, that ciga-
rette smoking promotes health or physical well-being
or is not a health hazard, or that smoking the adver-

tised brand is less of a health hazard than smoking
other brands of cigarettes” (Federal Register 1964,
p. 530). The FTC also stated that muchcigarette ad-
vertising then current portrayed cigarette smoking as
pleasurable, desirable, compatible with physicalfit-
ness, or indispensable to full personal development
and social success—all without informing the con-
sumerof the health hazardsof cigarette smoking.

The FTC posited that the dangers to health from
cigarette smoking are so serious that knowledge and

appreciation of them would be a materialfactor in in-
fluencing a person’s decision to smokecigarettesor to
smokea particular brand. (This point is considered in
detail in “Tobacco Packaging and Informed Choice,”
later in this chapter.) Affirmative disclosures of these
health hazards might thus be necessary in cigarette
advertising that could cloud or obscure public con-
sciousness of these health hazards. After receiving
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written comments and materials from interested
parties and after conducting hearings in March 1964
on the proposedrule (see the text box “Response From
the Tobacco Industry—1964”), the FTC issued on June

22,1964, the “Statement of Basis and Purpose” regard-
ing its proposed Trade Regulation Rule. (A Trade
Regulation Ruleis, in effect, an administrative statute

with the force of law.) In this document, the commis-
sion announcedthat it would require warnings on ciga-
rette packages and in advertisements for cigarettes that
cigarette smoking is dangerous to humanhealth.

Cigarette Warning Labels

After participating in hearings before the U.S.
Houseof Representatives Committee on Interstate and
Foreign Commerce on cigarette labeling and FTC rules,
the commission postponed until 1965 the implemen-
tation of any Trade Regulation Rule. In that year, the
Federal Cigarette Labeling and Advertising Act of 1965
(Public Law 89-92) required that the warning “Cau-
tion: Cigarette Smoking May Be Hazardousto Your
Health” (Federal Cigarette Labeling and Advertising
Act, sec. 4) be placed in small print on oneof the side
panels of each cigarette package. The act permitted
no additional labeling requirement underanyfederal,

state, or local law, thus effectively preempting any
other health messages on cigarette packages. The act
also suspendedfor three years the FTC’s authority to
require health warnings on cigarette advertising.

This preemption was strongly opposed in the
minority view of Representative John E. Moss (D-CA),
whopresented the argumentas follows:

I most strongly object to sections 6 and 7 of this
bill. Section 6 would prevent the Federal Trade
Commission, the Food and Drug Administration,

and the U.S. Public Health Service in administer-
ing their respective laws from imposing any addi-
tional requirement with regard to the labeling of
cigarettes involving a health warning. The bill
would also precludeState andlocal health authori-
ties from imposing such requirements.

Section 7, the preemption provision of the bill,
providesthat no cautionary statement with respect
to smoking and health other than specified in this
legislation shall be required on any package; and
that no such statement with respect to smoking
and health shall be required in advertising for ciga-
rettes packaged in conformity with the labeling
provisionsofthis legislation.
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The Secretary of Health, Education, and Welfare

has said that preventing any regulatory agency
from imposing a label warning requirementother
than that prescribedin thebill is “a position which
weconsidertoo inflexible.”

The National Interagency Council on Smoking and
Health submitted a petition to the committee ask-
ing us “not to approve anylegislation which will
prevent the Federal Trade Commission from car-
rying out its reaffirmed intention of requiring
health warnings in cigarette advertising” (Moss
1965, pp. 2365-6).

Representative Moss concluded his minority report
with a strong condemnation:

In summary, I am strongly opposed to those fea-
tures of this legislation which would preclude the
imposition of more stringentlabeling requirements
or the imposition of health warnings in advertise-
ments which Federal, State, or local health authori-

ties may deem necessary in the future in the proper
exercise of their respective powers. We mustface
the facts as presented to us by the Surgeon Gen-
eral, American Cancer Society, American Medical
Association, American Heart Association, and the

National Tuberculosis Association. We mustfirst
concern ourselves with public health and welfare,
not legislate to the whimsof a special interest
(Moss 1965, p. 2367).

In commenting on the 1965 labeling law,the Sec-
retary of the Department of Health, Education, and

Welfare outlined analternative view ofeffective health
warnings on cigarette packages (Celebrezze 1965).
Secretary AnthonyJ. Celebrezze recommendedthatthe
warning appearin large type on the mainfacesof the
package. He commented:

The statute should require the warning to be
prominent and conspicuous but should leave the
precise location andsize of the warning on thela-
bel, and related matters, to regulation in the light

of the expertise and experience of the regulatory
agency. . . . [Ten]-point type, which is 2 points
smaller than the type size used in typingthis let-
ter, is hardly calculated to invite the consumer’s

attention. ...

If the required warning is in effect negated ordis-
claimed onthe label or in accompanyingliterature
by words, statements, designs, or other graphic
material, the warning requirementshall be deemed

 

 

Response From the Tobacco Industry—1964

n April 1964, in rapid response to the Surgeon
General’s report, the tobacco industry published

a voluntary code for advertising and marketing prac-
tices (Gray 1964). The stated purpose of the code
was “to establish uniform standards for cigarette
advertising and to provide means whereby compli-
ancewiththis code can beascertained promptly and
fairly and on a consistent basis” (p. 141). The code
was designedto restrict cigarette advertisements
aimed at young people, to limit implied or direct
health claims to those that could be medically and
scientifically proved, and to curb theso-calledviril-
ity theme in cigarette advertisements. The code spe-
cifically prohibited advertising that suggested that
cigarette smoking wasessential to “sexual attrac-
tion,” “success,” sophistication, athletic abilities,

physical stamina, and “social prominence”(p. 143)—
images that the industry recognizedasinfluencing
smoking by young people.

At hearings before the House Interstate and
Foreign Commerce Committee on June 25, 1964,

BowmanGray, Chairman of the Board of R.J.
Reynolds Tobacco Company,speaking onbehalf of
the industry, told Congress, “This advertising code
represents a sincere effort by the industry to respond
to criticism of the industry’s advertising which has
been voiced in somequarters. It is an earnesteffort
at industryself-regulation. I hope the industry will
be given reasonable opportunity to implementthis
code” (Gray 1964, p. 141).

The code wasto be enforced by an indepen-
dent administrator. All advertisements were to be
precleared, and violations of the code were subject
toa fine of $100,000. Enforcementprovisions of the

code were dropped shortly after passage of the Fed-
eral Cigarette Labeling and Advertising Act in 1965.
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not to have been met. . . . [Congress should con-
sider giving the department] specific authority to
prohibit or regulate the use of statements that
while not clearly negating the warning and while
literally true or at least not demonstrably false,
may give the consumerthe misleading impression
that a given cigarette is safer than others
(Celebrezze 1965, p. 2359).

These recommendationspredate by three decadessimi-
lar implementation of warnings in other countries (de-
scribed in “Examples of Product Labeling in Other
Countries,” later in this chapter); such an approach,
however, has not been takenin this country.

The 1965 law also required that the FTC annu-
ally transmit to Congressa report on theeffectiveness
of cigarette labeling, on current cigarette advertising
and promotion practices, and on recommendationsfor

legislation. In June 1967,in its first report to Congress,
the FTC recommended that the package label be
changed to “Warning: Cigarette Smoking Is Danger-
ous to Health and May Cause Death from Cancer and
Other Diseases” (FTC 1967,p. 30).

Broadcast Advertising Ban

In 1969 Congress passed the Public Health Ciga-
rette Smoking Act (Public Law 91-222), which prohib-
ited cigarette advertising on all media subject to
Federal Communications Commission (FCC) regula-
tion, especially radio andtelevision broadcasting, and
required that each cigarette package contain the label
“Warning: The Surgeon General Has Determined That
Cigarette Smoking Is Dangerous to Your Health” (Pub-
lic Health Cigarette Smoking Act, sec. 4). This new
law also preempted any other health warning require-
ments for cigarette packages. The prohibition on
broadcast media advertising becameeffective on Janu-
ary 2, 1971. The FIC issued complaints against the
cigarette companies that eventually led to a consent
decree requiring the companies to add the statutory
label warningto their advertising in magazines, news-
papers, and outdoordisplays (Trade Regulation Reporter
1973).

The prohibition on television and radio advertis-
ing was challenged—not by the cigarette companies,
but by a group of broadcasters—in Capital Broadcasting
Co. v. Mitchell (333 F. Supp. 582 [D.D.C. 1971]). That
case upheld the constitutionality of the congressional
prohibition by a 2 to 1 vote. Despite this victory, a so-
bering note wasstruck in the dissenting opinion of
Judge]. Skelly Wright. Far from casting his vote against
smoking prevention, Judge Wright was concerned that
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upholding the act, and thus upholding the prohibition
on broadcast advertising, would actually aid the tobacco
industry. His reasoning—which proved correct—was
that the ban would put an end not only to tobacco ad-
vertising but also to the cost-free counteradvertising that
had been running in the electronic media since 1969,

whenthe FCC’s Fairness Doctrine wasfirst held appli-
cable to cigarette advertising.

The Fairness Doctrine, which was put forth in

1949 (and ceased applying to tobacco in 1971 after ciga-
rette advertising on radio and television ended), re-
quired that whenever material covering “‘a
controversial issue of public importance’ ” (Banzhaf v.
FCC, 405 F.2d 1082, 1086 [D.C. Cir. 1968], cert. denied,
396 U.S. 842, 90S. Ct. 50 [1969]) was aired, the broad-

caster had an obligation to present, to some degree,

both sides of the issue. Although the Fairness Doc-
trine had not previously been interpreted to apply to
advertising, in Banzhaf the Federal Circuit Court of
Appeals ruled that the FCC had the authority, through
the Fairness Doctrine, to require that radio andtelevi-

sion stations carrying cigarette advertising devote(i-e.,
without charging advertising fees) a significant
amountof broadcasttime to presenting the case against
smoking. (For more ontheplaintiff, John F. Banzhaf,

see “The Attack on Advertising” in Chapter 2.) In the
court’s ruling, Chief Judge David Bazelon observed
that “if we are to adopt [the tobacco industry’s] analy-
sis lof Congress’ intention in enacting the Federal Ciga-
rette Labeling and Advertising Act], we must conclude
that Congress legislated to curtail the potential flow
of information lest the public learn too much about
the hazards of smoking for the good of the tobacco
industry and the economy. Weare loathe to impute
such a purpose to Congress absenta clear expression”
(Banzhaf, p. 1089).

However, three years later, in Capital Broadcast-

ing Co. v. Acting Attorney General (405 U.S. 1000 [1972],
aff'd sub nom. Capital Broadcasting Co. v. Mitchell, 333 F.
Supp. 582 [D.D.C. 1971]), it was Judge Wright’s view
that the television and radio counteradvertising that
hadarisen from the Fairness Doctrine wasso effective
that the tobacco companiesactually favored the chal-
lenged ban. There is some supportfor this view. Per
capita cigarette consumption in the United States,
which had declined (with somefluctuation) generally
since the 1964 report to the Surgeon General on the
health effects of smoking, had leveled off and then in-

creasedafter cigarette advertising was removedin 1971
from radio andtelevision. Some analysts have asserted
that these changes indicate that the cost-free
counteradvertisements opposing cigarette use, which
along with the commercials promoting cigarettes,
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largely disappeared from the airwaves except for a
relatively few public service announcements, were
moreeffective in discouraging consumptionthanciga-
rette commercials were in encouraging consumption
(Warner 1979). Moreover, the prohibition of cigarette
advertising on broadcast stations has allowed the to-
bacco companies to avoid the significant expense of
advertising on nationaltelevision and to devotetheir
promotional dollars to other media.

A Midcourse Assessment

Adecadeafter the broadcast ban, the FTC issued

a staff report in May 1981 oncigarette advertising
(Myerset al. 1981). This report asserted that “the domi-
nant themesof cigarette advertising are that smoking
is associated with youthful vigor, good health, good
looks and personal, social and professional acceptance
andsuccess, andthatit is compatible with a wide range

of athletic and healthfulactivities” (p. 2-13). Although
such advertising included the required general warn-
ing aboutthe health hazardsofcigarette smoking and
listed the cigarette’s tar and nicotine contents (as de-
termined by FTC testing methods), the advertisements
otherwise made no mention of the adverse health con-
sequences of smokingcigarettes. The overriding mes-
sage of cigarette advertising was thus that smokingis
a positive, desirable experience.

Details from a nonpublic version of the FTC re-
port revealed, for example, that a primary themefor
the marketing of Salem cigarettes was the association
of the cigarette with the lifestyle of young adult males
whowere(in the words of the company’s campaign
notes) “masculine, contemporary, confident, self-

assured, daring/adventurous, mature” (Banzhaf 1982,

p. 260). The report quoted from a Doral cigarette cam-
paign that soughtto project the image of “an indepen-
dent,self-reliant, self-confident, take-charge kind of

person”(p. 260) and a campaignthat depicted a “Win-
ston man” as “a man’s man whois strong, vigorous,
confident, experienced, mature” (p. 260). Taking an-
other tack, the Eve cigarette campaign sought to por-
tray the smoker as a “sophisticated, up-to-date,
youthful and active woman whoseemsto havedis-
tinct ideas about what she wants”(p. 261). The cam-
paign for the Lark brand was designedto positionit
as a “youthful, contemporary brandthatsatisfies the
lifestyles of the modern smoking public” (p. 260) and
emphasizes “momentsof post-tension and relaxation”
(pp. 260-1).

The nonpublic version of the FTC report also
detailed and quoted from the conclusion of a market-
ing and research firm that had conducted focus group
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interviews to help Ted Bates and Company,Inc., de-
velop a marketable image for Viceroy cigarettes. The
report, summarizing the results of the research, as-

serted that many smokersperceived the smoking habit
as a dirty and dangerousone engagedin only by “very
stupid people” (Banzhaf 1982, p. 262). The report con-
cluded: “Thus, the smokers haveto face the fact that
they areillogical, irrational and stupid. Peoplefindit
hard to go throughoutlife with such negative presen-
tation and evaluation of self. The saviors are the ra-
tionalization and repression that end up andresult in
a defense mechanism that, as many of the defense
mechanisms weuse, has its own logic, its own ratio-
nale” (p. 262).

This marketing analysis went on to state that
becausethere “are not anyreal, absolute, positive quali-
ties or attributes in a cigarette” (Banzhaf 1982, p. 262),
the mosteffective advertising is designed to “reduce
objections”(p. 262) to the product by presentinga pic-
ture or situation ambiguous enoughto provide smok-
ers with a rationale for their behavior and a meansof
repressing their health concerns about smoking. The
advertisement must thus project the imagethat ciga-
rettes haveclearly beneficial functions, such as improv-
ing the smoker’sself-image and self-acceptance or
serving as a stimulantor tranquilizerthatoffers an ac-
ceptable meansof self-reward. Accordingly, the analy-
sis recommendedthat advertisers shouldstart from “the
basic assumptionthat cigarette smoking is dangerous
to your health”(p. 263) and thentry to circumventthe
problem ratherthan fight what would bea losingbattle.

A particularly notable elementof the report was
howto persuade young people to smoke:

For the young smoker, the cigarette is not yet an
integral partof life, of day-to-daylife, in Spite of

the fact that [young smokers] try to project the
image of a regular, run-of-the-mill smoker. For

them,a cigarette, and the whole smokingprocess,
is part ofthe illicit pleasure category. . . . In the
young smoker’s minda cigarette falls into the
samecategory with wine,beer, shaving, wearing
a bra (or purposely not wearing one), declaration
of independenceandstrivingforself-identity. For
the youngstarter, a cigarette is associated with in-
troduction to sex life, with courtship, with smok-

ing “pot” and keeping late studying hours
(Banzhaf 1982, p. 263).

The survey then recommendeda strategy for attract-
ing young peopleto start cigarette smoking: present
the cigarette as one of a few initiations into the adult
world and showthe cigarette as part of theillicit
pleasure category of products andactivities. To the



degree possible under legal constraints, the strategy
advised relating the pleasure of smoking cigarettes to
the pleasures of adult orillicit activities, such as drink-

ing alcohol, smoking marijuana, or having sex (Myers
et al. 1981). Brown & Williamson Tobacco Corpora-
tion stated that these proposals were never imple-
mented and did not represent their policy.

In sum, the marketing and research firm recom-
mended that successful cigarette advertising mustei-
ther consciously or unconsciously deal with smoking
andhealth issues by repressing the health concerns of
the consumers of the product and providinga ratio-
nalization for consumption. The 1981 FTC reportalso
concluded that the federally mandated health warn-
ing had little impact on the public’s level of knowl-
edge and attitudes about smoking. The report further
observed that the warning was outworn,abstract,dif-

ficult to remember, and not perceived as personally
relevant (Myerset al. 1981). These concerns contrib-
uted to Congress’ enactment of the Comprehensive
Smoking Education Act of 1984 (Public Law 98-474),
which required four specific, rotating health warnings
on all cigarette packages and advertisements (Com-
prehensive Smoking Education Act, sec. 4):

SURGEON GENERAL'S WARNING: Smoking
Causes Lung Cancer, Heart Disease, Emphysema,
and May Complicate Pregnancy.

SURGEON GENERAL'S WARNING: Quitting
Smoking Now Greatly Reduces Serious Risks to
Your Health.

SURGEON GENERAL'S WARNING: Smoking by
Pregnant Women MayResult in Fetal Injury, Pre-
mature Birth, and Low Birth Weight.

SURGEON GENERAL'S WARNING:Cigarette

Smoke Contains Carbon Monoxide.

The Comprehensive Smoking Education Act of
1984 thus amendedthe Federal Cigarette Labeling and
Advertising Act and required warnings to be placed
on advertisements as well as on cigarette packages.
The act preempts state and federal attempts to place
additional warnings on packages,but it preempts only
state action with regard to advertising. The FITC re-
tains such jurisdiction undersection 5.

From thefirst, the exact appearance of warning
labels (wording, layout, and positioning on packages
and advertisements) has represented compromises
between the recommendations of the FTC and smok-
ing prevention advocates and those of the tobacco
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industry. In 1969, for example, the FTC recommended

a warning on cigarette packagesthatspecifically men-
tioned death, cancer, heart disease, chronic bronchitis,

and emphysema. Theresulting legislation required
the legend to provide the general warning only that
smokingis “dangerous”to one’s health (Public Health
Cigarette Smoking Act of 1969,sec. 4). Similarly,in its
1981 report on cigarette advertising, the FTC recom-
mended that new warning labels use a “circle-and-
arrow” format that would be moreeffective than the
traditional rectangular format, but Congress did not
take this approach in the Comprehensive Smoking
Education Act of 1984. Also, the new labels did not

incorporate the FTC’s recommendations to contain
specific references to addiction, miscarriage, and death
andto disclose the brand’syieldsoftar, nicotine, and

carbon monoxide.

Smokeless Tobacco Warning Labels

Requirements for warning labels on smokeless
tobacco products lagged behind those on cigarettes by
more than 20 years. By the mid-1980s, the strong evi-
dence that smokeless tobacco causesoral cancer, nico-

tine addiction, and other health problems andthatits

use wasincreasing among boysled Massachusetts to
adoptlegislation requiring warning labels on packages
of snuff and caused 25 otherstates to consider similar
legislation (USDHHS1989).

The Massachusetts law was preempted, before it

could take effect, by the federal Comprehensive
Smokeless Tobacco Health Education Act of 1986 (Pub-
lic Law 99-252). This law not only required three ro-
tating warning labels on smokeless tobacco packaging
andin all advertising (except billboards) butalso stipu-
lated that the labels have the circle-and-arrow format
that the FTC had recommendedearlier for cigarette
warnings. The three rotating labels read as follows
(Comprehensive Smokeless Tobacco Health Education
Act of 1986, sec.3):

WARNING: This product may cause mouth
cancer.

WARNING:This product may cause gum disease
and tooth loss.

WARNING:This productis not a safe alternative
to cigarettes.

Initially, the FTC excludedutilitarian items—such as

hats, T-shirts, lighters, and jackets—bearing the name
or logo of smokeless tobacco products. A consortium
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of Public Citizen and several prominent health orga-
nizations sued the FTC, arguingthat this exclusion was

contrary to the provisions of the act, which sought a
comprehensive rather than a narrow use of health
warnings (Public Citizen v. Federal Trade Commission, 869
F.2d 1541 [D.C. Cir. 1989]). The Court of Appeals for
the District of Columbiaruledfor theplaintiff, stating
that the act was intended to cover utilitarian items,

since those were among the smokeless tobacco
industry’s mosteffective means of promotingits prod-
ucts to adolescents. The court elaborated its point,
saying that adolescents werelesslikely than adults to
read magazines and newspapers and thereby less
likely to encounter the mandated warningsthere.
Adolescents were also likely to have passed thecriti-
cal momentof decision by the time they obtained the
productitself and encountered its warning label. Ac-
cordingly, in 1991, the FTC issued a final rule requir-
ing health warningsto be displayedonutilitarian items
and providing for the manner in which the warnings
were displayed.

All advertising of smokeless tobacco productsis
also banned on any medium of electronic communi-
cation subject to the jurisdiction of the FTC. Under
this act, federal agencies and state and local govern-
ments are preempted from imposing additional health
warnings on smokeless tobacco products and adver-
tisements (except for billboards, which were excluded
from this act). Furthermore, instead of stipulating
wherethe labels must be positioned, the act required
only “conspicuous and prominent” placement (Com-
prehensive Smokeless Tobacco Health Education Act
of 1986, sec. 3). Implementation was left to the FTC,

which enacted enabling regulations on November4,
1994.

Regulation of Tobacco Packaging

Package size of tobacco products has been an-
other area of public health concern and action. Evi-
dencethat levels of tobacco consumptionreflect the
affordability of tobacco products (see Chapter 6) has
raised concern aboutselling cigarettes in packs con-
taining fewer than the usual 20 cigarettes. In many
countries, cigarettes are sold in packages of 15,10, or5

cigarettes. These smaller package formats have been
dubbed “kiddie” packs in Canada by smoking preven-
tion activists (Chrétien 1994). Research has shownthat
young people account for manysales of smaller ciga-
rette packages (Wilsonet al. 1987; Nova Scotia Coun-
cil on Smoking and Health 1991; IMPACT Research
1993), probably becauseof their low price andease of
concealment.
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These findings have led some jurisdictions to
prohibit the marketing of packages containing fewer
than 20 cigarettes. An Australianstate legislature has
also passed such a ban(the Western Australia Tobacco
Control Act of 1990). In Canada, several provinces

have banned small packagesizes, and the revised fed-
eral Tobacco Sales to Young Persons Act of 1993 na-
tionally banned packages of fewer than 20 cigarettes.

Anotherissue of concern regarding tobacco pack-
aging is the use of potentially misleading descriptive
wordsin the labeling of some tobacco products (Davis
et al. 1990). A recent Gallup poll found that words
such as “slim,” “low tar,” and “light” conveyed mes-
sages viewed as healthful (Gallup Organization,Inc.
1993, pp. 23, 25). Cohen (1992) reported that tobacco

companies have long knownthat their customers
equate the marketing term “lowtar” (p. 85) with health
benefits. Chapmanandcolleagues (1986) reported that
smokers tend to systematically underestimate the ac-
tual tar deliveries of their particular brands, and Gori

(1990) found that one-half of smokers interviewed in
the United States and Europe assumethat the lower
the tar rating, the lower the brand’s propensity to cause
disease. The Coalition on Smoking OR Health (1988)
has further analyzed how promoting cigarette brands
as having low tar and low nicotine content communi-
cates a message to consumersthat these brands have
health benefits.

The use of such descriptive words in cigarette
brand names has beencalled into question because
variations in the way cigarettes are actually smoked
may meanthatthe actual yield of toxic constituents
from cigarettes differs from the levels determined by
currently accepted testing procedures (Henningfield
et al. 1994; see “Compensatory Smoking,” later in this
chapter). For example, smokers of reduced-tar
cigarettes may (deliberately or not) inhale harder to
draw more smoke through the denser filter and deep
into the lungs and may smoke the cigarette down
closerto thefilter, thereby inhaling greater concentra-

tions of toxins. This concern led to the appointment
of an ad hoc committee of the President’s Cancer Panel
of the National CancerInstitute (NCI) to evaluate the
current FTC protocolfor testing tar, nicotine, and car-
bon monoxide. Oneof the conclusions of this panel
wasthat “brand namesandbrandclassifications such
as ‘light’ and ‘ultra light’ represent health claims and
should be regulated and accompanied,in fair balance,

with an appropriate disclaimer” (NCI 1996,p. vii). This
recommendationhasnotyet been carried out.

A further aspect of tobacco packagingthatis cur-
rently receiving significantattention, although prima-
rily outside the United States, is the possibility of



legislated plain (or “generic”) packaging for tobacco
products. This initiative is partly motivated by the
belief that removing much of the brand image of to-
bacco products would not only make the productless
attractive but also weaken the connection with—and
thus lessen the effect of—visual and verbal image-
linked efforts to promote particular brands (Mahood
1995). There is evidence that young people find plain
packaging less attractive (Beede and Lawson 1992;
Centre for Health Promotion 1993) and that plain pack-
aging makes health messages more noticeable (Centre
for Behavioural Research in Cancer 1992). In Canada,
the federal government has considered using plain
packaging for tobacco products (Standing Committee
on Health 1994; Health Canada 1995b), and the prov-

ince of Ontario, in enacting the Tobacco Products
Control Act in 1994, authorized the requirement for
plain packagingon all cigarettes sold in Ontario. Such
packaging reforms have not yet been enacted in any
jurisdiction.

Examples of Product Labeling in Other Countries

In recent years, many countries have taken sig-
nificant action on specifying packaging and warning
labels for tobacco products. All countries of the Euro-
pean Union must comply with a May 15, 1992, direc-
tive (Council Directive 92/41/EEC 1992 OJ. [L 158])

that requires stipulated health warnings on eachof the
main package panels. In Thailand, pursuantto its To-
bacco Products Control Act, which was based on prin-

ciples developed in Canadian regulations (discussed
later in this section), prominent black-and-white health

messages are required on the front of the package.
South Africa and New Zealand require detailed health
messages on the main package panels; the messages
are based largely on Australian packaging.

The messages appearing on Australian cigarette
packages are based on the work of the Centre for
Behavioural Research in Cancer (1992). These mes-
Sages were required as of January 1, 1995, and were

incorporatedinto a broad effort “to inform smokers of
the long-term health effects of tobacco use” (Lawrence
1994, p. 1). The Australian system uses six rotating
messages covering 25 percentof the front of the ciga-
rette packets. Oneside of the packetis entirely given
to the labeling of dangerous constituents, and all
the labels must be in black and white. Thirty-three
percent of the rear main packet panel must be covered
by the same health message given on the front of the
pack and followed by an elaboration of that message
(Chapman 1995).

Reducing Tobacco Use

Of special interest are the package regulations
currently in place in Canada. The Canadian health
messages were established by regulatory power
granted underthe 1988 federal Tobacco Products Con-
trol Act, which cameinto effect on January 1, 1989. This

legislation gives broad regulatory powers over tobacco
product packaging. It also gives regulatory authority
to require packageinserts, although this powerhas not
yet been acted on. By eventually delegating formula-
tion of the precise warnings to administrative regula-
tion, this legislation took the approach that had been
recommended 25 yearsearlier by the U.S. Department
of Health, Education, and Welfare (Celebrezze 1965; see

also “Cigarette Warning Labels,” earlier in this chap-
ter). This law also makes clear that the various prov-
inces of Canada can require additional messages and
that the provision of federal messages does not pre-
empt other messages. Thefirst set of regulations fol-
lowing this law required that four specific rotating
health messages be placed on the two main panels of
cigarette packages and be printed in a large typeface;
this set of regulationsstipulated that the messages must
be “prominently displayed in contrasting colours” (De-
partment of National Health and Welfare 1989, p. 64)
and coverat least 20 percent of the panel face.

Whenthe mandated Canadian health messages
started appearing on tobacco products in 1989, it was
clear to many public health workersthat the language
of the regulations hadleft the tobacco companies too
much room for interpretation and had resulted in less
prominence and contrast than the regulations had in-
tended. Minister of National Health and Welfare
Henry Perrin Beatty commented,“It’s very clear that,
when you look at [the health warning on cigarette
packs], it’s not designed to stand out. If our experts
[at the Departmentof National Defence] knew as much
about camouflage as the tobacco companydid,
nobody’d everfind ourfellows” (Spectator 1989). This
situation gained more attention when it was revealed
that a prominent tobacco lobbyist had apparently in-
fluenced developmentof the regulations (Fraser 1989).
Health advocates subsequently campaignedto attain
more prominent messages throughrevising the regu-

lations (Mahood 1995).
Newlegislation was enacted on August11, 1993

(Departmentof National Health and Welfare 1993), and

all packaging for tobacco products destined for sale in
Canadahad to comply by September11, 1994. Among
these precedent-setting regulations (Mahood 1995)
were the following requirements:

e The message must coverat least 25 percent of the
top of each main panel.
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* The message mustbe framed by a stipulated bor-
der (on manypacks, this border yields a total mes-
sage area that uses over 40 percentof the surface).

¢ Each of eight rotating messages mustbe presented
one-halfof the time in black on a white background
with a black border. The other one-half of the time,
the messages must be white on a black background
surroundedby a white border.

* Oneentire side panel must be used to presentin-
formation on the toxic constituents.

¢ Every side panelof tobacco cartons must display a
black-on-white message covering 25 percent of the
panel area andstating “Cigarettes are addictive and
cause lung cancer, emphysema,and heart disease”
(Departmentof National Health and Welfare 1993,

p. 3278).

¢ The message must bearnoattributions.

Oneironic result of these requirements wasthat
cigarettes manufactured in the United States for the
Canadian market were produced, albeit only for ex-
port, with health messages that conform with the rec-

ommendations provided in 1965 by the U.S.
Departmentof Health, Education, and Welfare.

The Canadianregulations were reversed in 1995,
when the Supreme Court of Canada held that the
country’s complete ban on overt tobacco advertise-
ments (another key componentof the 1993 regulations)
and its requirement of unattributed health warnings
on packageswerein violation of the tobaccoindustry’s
freedom of expression and the Canadian Charter of
Rights and Freedoms (RJR-MacDonald Inc. v. Attorney
General of Canada, File Nos. 23460, 23490 [Can. Nov.

29-30, 1994, Sept. 21, 1995], cited in 10.6 TPLR 2.167
[1995]). These central elements of Canada’s Tobacco
Products Control Act fell because the Canadian gov-
ernment did not meetits constitutional obligation of
proving that the approach taken wastheleast drastic
meansof achieving a public health objective. These
narrow evidentiary grounds on whichthe decision was
made left room for the Canadian government to
counter. The governmentoffered a new proposal,
called Tobacco Control: A Blueprint to Protect the Health
of Canadians, that reinstated the advertising ban, im-
posed restrictions on brand-name promotion and
sponsorship,instituted controls over packaging and
labeling, and increased product regulation andreport-
ing requirements.

In creating a new legal framework, the Canadian
government would make tobacco a de facto illegal
product whosesale could be permitted but would be
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subject to specific conditions. This reversal of the
burdenof proof gives constitutional allowance to the
advertising restrictions in Canada. Following the un-
veiling of the Blueprint, the tobacco industry brought
forward a voluntary proposalto restrict advertising.
Subsequent resumption of advertising has been con-
troversial, and the industry has been accused of breach-
ing its own code (LeGresley 1996).

Tobacco Advertising, Commercial Speech,

and the First Amendment

Regulation of tobacco advertising in the United
States is legally problematic. Although protections
afforded by the First Amendmentto the U.S. Consti-
tution may be modified for commercial speech,includ-

ing advertising, such modification is an area of
intensive legal debate. The two decades of lawsuits
described in this section makeit clear that a concerted
and persistent governmentinterestis essentialif such
restriction of free speech is to be upheld in courts. To
satisfy legal scrutiny, the government's efforts must
clearly show that anyrestrictions directly and materi-
ally advanceits asserted interest—protecting the health
of the American people.

The United States Supreme Court has defined
commercial speech as “expressionrelated solely to the
economic interests of the speaker and its audience”
(Central Hudson Gas & Electric v. Public Service Commis-
sion of New York, 447 U.S. 557 [1980]). Commercial

speech thus includes advertisements by cigarette
manufacturersthat invite consumers to buy their prod-
uct. As the Supreme Court has observed, “For most of

this Nation’s history, purely commercial advertising
wasnot considered to implicate the constitutional pro-
tection of the First Amendment”(United States v. Edge
Broadcasting Co., 113 S. Ct. 2696, 2703 [1993]). Restric-

tions on commercial speech were viewedas being simi-
lar to economic regulation and were routinely upheld.
A midcentury example key to later efforts to restrict
tobacco advertising occurred when the Supreme Court,
in Valentine v. Chrestensen (316 U.S. 52 [2d Cir. 1942],

rev'd), held that the state could prohibit the street dis-
tribution of handbills containing commercial adver-
tising matter(see also Village of Schaumburg v. Citizens
for a Better Environment, 444 U.S. 620 [1980]). Such pre-
cedents enabled the courts to uphold the 1972 congres-
sional ban on tobacco advertising on radio and
television (Capital Broadcasting Co., 405 U.S. 1000).
Subsequentlegal scrutiny, however, has acted to re-
verse this trend.



Constitutionality of Regulating Advertising

In 1975, the United States Supreme Court held
for the first time that commercial advertising in gen-
eral was entitled to protection underthe First Amend-
ment. In Bigelowv. Virginia (421 U.S. 809 [1975]), the

Court struck downa state statute banning commer-
cial advertisements for abortion referral services. The
Court found that “the relationship of speech to the
marketplace of products or services does not make
[commercial advertising] valueless in the marketplace
of ideas” (p. 826). However, the Court emphasized
that it was defending not merely commercial speech,
but speech that contained “material of clear ‘public
interest’ ” (p. 822).

The Court also defended commercial speech in a
case involving advertising of the price of pharmaceu-
ticals. In Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc. (425 U.S. 748 [1976]),

the Court found that the constitutional protection af-
forded to advertisementsof the price of pharmaceuti-
cals was shared by advertisers and recipients of the
information. The Court noted the importance of in-
formation to consumers: “As to the particular
consumer’sinterest in the free flow of commercialin-
formation, that interest may be as keen, if not keener
by far, than his interest in the day’s most urgentpoliti-
cal debate” (p. 763). The Court pointed out that ad-
vertising is disseminating information to the consumer
about whois producing the product, for what reason,
and at whatprice, evenif it does not “editorialize on

any subject, cultural, philosophical, or political”

(p. 761).
In that sameruling, however, the Supreme Court

emphasized that commercial speech would notbeaf-
forded the samelevel of protection as other forms of
speech andtherefore that the state can regulate adver-
tising if such regulation is in conformity to a valid
public interest. These interests include avoiding de-
ceptive and misleading claims; preventing unlawful
activities, such as the sale of alcoholic beverages to
minors; and protecting public health. “The First
Amendment. . . does not prohibit the State from in-
suring that the stream of commercial information flow
cleanly as well as freely” (Virginia State Board of Phar-
macy, pp. 771-2).

Most cases involving regulated advertising are

assessed through a four-pronged test to determine
whetherthe regulations violate the First Amendment.
This test was set forth in Central Hudson (447 U.S. 557).
First, the speech being suppressed must haveforfeited

its First Amendment protection by being unlawful
or deceptive or fraudulent: “The First Amendment's
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concern for commercial speech is based on the infor-
mational function of advertising. . . . Consequently,
there can be no constitutional objection to the suppres-
sion of commercial messages that do not accurately
inform the public about lawful activity. The govern-
ment may ban forms of communication morelikely to
deceive the public than to inform it” (p. 563). Second,
the government must assert a substantial interest in
regulating the speech. Third, regulating commercial
speech must directly and materially benefit this gov-
ernmentinterest. Fourth, the government must show
that the means chosento benefit its interest are no more
extensive than necessary. (This four-pronged test is
discussed morefully in “Constitutionality of Regulat-
ing Tobacco Advertising,” later in this chapter.)

The level of deference the Supreme Court gives
to legislatures in meeting these four requirements
seems to vary. In some cases, the Court defers to the
legislative judgmentthat the speech restriction will be
effective (Posadas de Puerto Rico Associates v. Tourism
Company of Puerto Rico, 478 U.S. 328 [1986]; Edge Broad-
casting), while in other cases the Court demands more

empirical supportfor the legislature’s assumptions and
conclusions (Rubin v. Coors Brewing Co., 514 U.S. 476,

115 S. Ct. 1585 [1995]; 44 Liquormart, Inc. v. Rhode Is-

land, 517 U.S. 484, 116 S. Ct. 1495 [1996)).
In Posadas de Puerto Rico, the Supreme Court up-

held a statute that prohibited advertising legal gam-
bling casinos to residents. The Court found that even
though nonfraudulent advertising that concerned a
legal activity deserved First Amendmentprotection,
the commonwealth’s legislature could take steps to
regulate it. The governmenthasa substantialinterest
in protecting the health, safety, and welfareofits citi-
zens, and this interest includes reducing the demand

for gambling amongresidents throughthe regulation
of advertising. The Court accepted the argument by
the commonwealth that resident gambling would dis-
rupt moral and cultural patterns, cause an increase in
crime, foster prostitution, and develop corruption. In
Board of Trustees of the State University of New York v.
Fox (492 U.S. 469 [1989]) (also knownas Fox IID, the

Court deferred to the legislature and refused to set
aside a State University of New York statute that pro-
hibited private commercial enterprises from operat-
ing on campus. In Edge Broadcasting (113 S. Ct. 2696),

the Court upheld a federal statute that prohibited the
broadcastof lottery advertisements generally but per-

mitted advertisements of state-runlotteries on stations
licensed to a state that conductslotteries. The Court
held that “the State [has] ‘a strong interest in adopting
and enforcing rules of conduct designedto protect the
public’ ” (p. 2706). Citing Fox II with approval, the
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Court said, “Within the boundsof the general protec-

tion provided by the Constitution to commercial

speech, we allow room forlegislative judgments”

(p. 2707).
In contrast, in 44 Liquormart, the Supreme Court

looked closely at the logic of the RhodeIsland gov-

ernment in the ban it imposed on liquor price adver-

tising. The Court considered that the RhodeIsland

restriction was a total prohibition and that there was

too weak a connection between banning speech regard-

ing prices andthestate’s assertion thatthis restriction

would reduceliquor consumption. Furthermore, the

Court was aware of the concern that the legislature

had been captured by one group of economic competi-

tors (small liquorstores that could not otherwise com-

pete in price wars) and thatthe law was then drafted

at the expense of the disfavored economic competitor

(larger liquor chains). In the 44 Liquormart decision

citing the dissent in Rhode Island Liquor Stores Associa-

tion v. Evening Call Pub. Co. (497 A.2d 331 [R.1. 1985),

it was “suggested that the advertising ban was moti-

vated,atleast in part, by an interest in protecting small

retailers from price competition” (p. 491, FN4).

In Coors Brewing Co., the Supreme Court struck

downa regulationrestricting the printing of alcohol

strength on beer labels. The Court found that the re-

striction did little to advance the governmentinterest

in preventing “strength wars” between competing beer

manufacturers, particularly when other types of alco-

hol were required to list the alcohol potency on their

labels. Finding that the speechrestriction lackeda logi-

cal foundation, the Court viewed the regulation

skeptically.
The pattern that emerges from theselegal judg-

mentsis that wherea lawrestricting commercial speech

has a solid grounding in logic and empirical data, the

Court will upholdit. If the regulatory system has a

faulty connection betweenits goal and its method, the

law will fail the third prong of the Central Hudsontest

and be struck down.In 44 Liquormart, Justice John Paul

Stevens’ plurality opinion required that the social

science evidence supportingthe legislative rationale di-

rectly and materially tie the government's goal(reduc-

ing liquor consumption)to its methodology(restricting

liquor price advertising); the governmentfailed to meet

this legal requirement. Furthermore, the Court views

harshly laws that imposea total ban on speech andthus

paternalistically deprive consumersof information be-

cause the governmentperceives that the banis “for their

own good.”
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Constitutionality of Regulating Tobacco Advertising

Governmentregulations of tobacco product ad-

vertising can withstandlegal scrutinyif they are care-

fully crafted andare not overbroad (Edge Broadcasting,
p. 2705[citing Fox III, p. 480]). Courts have foundstate
and local regulations of tobacco advertising to be pre-

empted by the Federal Cigarette Labeling and Adver-

tising Act when they concludethat the regulation is
based on “smoking and health.” If the regulation is

not preempted, then it must pass the four-pronged test

advanced in Central Hudson. Reasonable regulations
on tobacco advertisingare likely to be upheld.

Preemption and the Federal Cigarette Labeling and
Advertising Act

The Federal Cigarette Labeling and Advertising

Act preempts a “requirementor prohibition based on

smoking and health . .. imposed underState law with

respect to the advertising or promotion of any ciga-

rettes the packagesof which are labeled in conformity
with the provisions ofthis chapter” (15 U.S.C. [United

States Code] 1334[b]). In Cipollone v. Liggett Group Inc.

(505 U.S. 504, 112 S. Ct. 2608 [1992]), the Supreme Court

interpreted that language narrowly, allowing

Cipollone to sue the tobaccoindustryif the claim were

not based on a failure to warn about smoking and

health issues in product advertising or promotion. The

claim would not be preemptedif it were based on more

generalized state interests, such as preventing inten-

tional fraud or enforcing manufacturer warranties. In

Mangini v. R.J. Reynolds Tobacco Co. (22 Cal. App.4th

628 [1993]), the California Court of Appeals restated

the Cipollone holding by declaring that regulationsare

preemptedonlyif they demand a “requirementor pro-

hibition based on smoking andhealth. . . . imposed

underState law with respect to. ... advertising or pro-

motion.” If one of these elements is missing, the state
lawis not preempted.

State and local governmentscanstill regulate to-

bacco advertising if they justify the law with a valid

rationale notrelated to health. For example, Baltimore

asserted that its ordinancerestricting tobacco adver-

tising on billboards was a reasonable and necessary

measurefor reducingillegal consumption ofcigarettes

by minors (Penn Advertising of Baltimore, Inc. v. Mayor

and City Council of Baltimore, 862 F. Supp. 1402 [Md.

1994]). The city claimedthatthe focus of the ordinance

wasnot onprotecting the health of young people; the

languageof the ordinance wasinstead exclusivelyre-

lated to preventing youth from engagingin illegal

transactions. (This assertion was made even though

Baltimore does not criminalize youth purchase or



possession of tobacco products; Baltimore criminalizes
the sale of tobacco to minors.) The district court ac-
cepted this stated intent of the ordinance. Even when
legislators who supported the ordinance madecertain
health-related comments, the court discounted these

as not necessarily being representative of the motives
of the city council as a whole.

Onappealby the advertising companythat was
the plaintiff in the case, the Fourth Circuit Court of
Appeals furtherheld that the Baltimore ordinance was
not preempted by the Federal Cigarette Labeling and
Advertising Act becauseit did not relate to the con-
tent of advertising, but rather to billboard location

(Penn Advertising of Baltimore, Inc. v. Mayor and City
Council of Baltimore, 63 F.3d 1318 [4th Cir. 1995]). The

court interpreted the ordinanceas a limited physical
restriction in a limited media, for Baltimore allows such

billboards in parts of the city zoned for commercial
and industrial use. The court also observed that the
Baltimore ordinance did notrestrict tobacco industry
advertising in other media, such as newspapers and
magazines. State or local governments that cannot
separate such ordinances from health-related issues,
however, will have difficulty passing the preemption
test. In Minnesota, for example, the court struck down

a municipalstatute that restricted tobacco advertising
explicitly to protect health (Chiglo v. City of Preston, 909
F. Supp. 675 [D. Minn. 1995]).

The Four-Pronged Test

Is the Advertising Unlawful or Misleading?
A centraljustification for affording constitutional

protection to advertising is the consumer’sinterest in
the free flow of information (Central Hudson). Public
health and smoking prevention groupsoften question
whetherattractive images that portray smoking as a
socially acceptable, sexual, and athletic activity have
any informational use to the consumer (Lowenstein
1988). Despite the emotive, noninformative character

of cigarette advertising, the tobacco industry might
arguethatrestricting such advertising should fail the
first prong of the Central Hudson test because the prod-
uct being advertised is lawful for adults and its pro-
motionis not directly deceptive or fraudulent.

Certainly, advertisements that use imagesto con-
nect health, vitality, and the good life with cigarette
smokingdistort the truth (Law 1992). Yet the United
States Supreme Court's definition of “inherently mis-
leading” refers to advertisements that promotefraud,
represent overreaching, or create consumer confusion
(Ohralik v. Ohio State Bar Assn., 436 U.S. 447, 462 [1978]).

Proscriptions against misleading advertising have not
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traditionally extended to “puffery” or imagery alone
(Zauderer v. Office of Disciplinary Counselof the Supreme
Court of Ohio, 471 U.S. 626 [1985]). For example, courts
have held that advertisements for alcoholic beverages
that project images of drinkers as successful and fun-
loving and do not warnofthe dangersof alcohol abuse
are notlegally “misleading” (Oklahoma Telecasters As-
sociation v. Crisp, 699 F.2d 490, 500 [10th Cir. 1983], rev'd

on other grounds sub nom.; Capital Cities Cable, Inc. v.
Crisp, 467 U.S. 691 [1984]). By analogy, courts may not
find that promotions are directly misleading simply
because they project images of smokers as glamorous
people and do not mention the associated dangers of
smoking.

A cigarette advertisement would be found to be
misleading, however, if it included unsubstantiated

health claims. Advertisements could not assert that
cigarette smoking poseslittle or no risk to health or
does not affect breathing. For example, the FTC chal-
lenged as false and misleading a newspaperadvertise-
ment(or advertorial), paid for by R.J. Reynolds Tobacco
Company, that claimed smoking is not as hazardous
to health as the public has been led to believe. Al-
though the tobacco companyinitially stated that the
statement was not commercial speech becauseit did
not invite the public to purchase a particular product,
the parties entered into a consent decree under which
RJ. Reynolds agreed to stop the advertisement and to
avoid future misrepresentation of scientific studies
(Bureau of National Affairs, Inc. 1990).

Some proponentsofrestricting tobacco advertis-
ing argue that courts in the future could find the vi-
sual images projected in cigarette advertisements to
be inherently deceptive or misleading. A legal opin-
ion for the American Medical Association concluded,
“Given what the cigarette advertising does portray,
whatit fails to say, and the vast public ignorance of
the dangers and addictive quality of smoking, particu-
larly among youngpersons,it is plain to us that this
kind of advertising can be proscribed as deceptive or
misleading” (Blasi and Monaghan 1986, p. 506). Analo-
gously, the Supreme Courthas construed the preemp-
tive provisions of the cigarette labeling act to permit
tort actions against cigarette manufacturers in the in-
stance of fraudulent misrepresentation or conspiracy
to misrepresent or conceal material facts (Cipollone).

Furthermore, to the extent that recent documents

from the tobacco industry showthat the industry pur-
posefully marketed to minors,the courts mayfind this
to be a deceptive advertising practice that leads to an
illegal act. There is no constitutional speech protec-
tion for proposingillegal transactions, such assales of
cigarettes to minors. The tobacco company Liggett
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GroupInc. has admitted that the entire tobacco indus-
try conspired to market cigarettes to children (Settle-
ment Agreement BetweenSettling States and Brooke Group
LTD,Liggett & Myers, Inc. and Liggett Group, Inc., cited
in 13.1 TPLR 3.11 [1998]), and documents obtained in

litigation from the other tobacco companies andre-
cently made public confirm that tobacco companies
have purposefully marketed to children as young as
14 years old (Coughlinet al. 1999). Regulation of some
tobacco advertising may thuspassthe first prong of
the Central Hudson test (see the discussion of the
Mangini case in “A Critical Example: Joe Camel,”later
in this chapter).

Is the Government's Interest Substantial?
Appellate courts have consistently found that

states have a substantialinterest in limiting tobacco
advertisements (see, for example, Penn Advertising;

OklahomaTelecasters; and Dunaginv. City of Oxford, 718
F.2d 738 [5th Cir. 1983], cert. denied, 467 U.S. 1259

[1984]). Becauseof the strong epidemiologic evidence
associating smoking with lung cancer, heart disease,

and othercauses of morbidity and mortality (USDHHS
1989), no court would deny that the federal govern-

ment has a compelling interest in reducing smoking.
As evidence mounts concerning the health hazards of
environmental exposure to cigarette smoke (Environ-
mental Protection Agency [EPA] 1992; Leary 1993;

Reynolds 1993; Bero et al. 1994; California EPA 1997),

the federal government may also exercise its police
powersto protect nonsmokers.

The Federal Cigarette Labeling and Advertising
Act preemptsstate and local governments fromregu-

lating cigarette advertising based on “smoking and

health.” Instead, as noted, many governments (such

as those of Baltimore and NewYork City) are assert-
ing an interest in preventing minors from being in-
volved inillegal transactions. Additional nonhealth
rationales include avoiding deceptive advertising and
providing economic(as opposed to health-based) con-
sumer protection.

Does the Regulation Directly Benefit the Public Interest?
Thethird prong ofthe Central Hudsontest requires

that governmental regulation of commercial speech
must advance the governmentinterest. The Supreme

Court hasnot yetgivenclear direction as to whatlevel

of evidence is required to show that such regulation

directly advances the governmentinterest, but the Court

is beginning to demand somescientific or statistical

evidence ofefficacy. In Florida Bar v. WentFor It, Inc.

(515 US.618, 632 [1995]), the Court wassatisfied with a

general assertion by the state that common sense
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dictated that restricting attorneys from advertising by
direct mail would reduceethical violations by attorneys
and havea positive effect on the public’s opinion of at-
torneys. Limited social science evidence waspresented,
yet the restriction was upheld. On the other hand,in
44 Liquormart, Justice Stevens’ plurality opinion stated
that one reason the RhodeIsland statute was struck
down wasthat the state had not produced evidence
that its speech restriction would directly and materi-
ally produce the results desired to advance the gov-
ernmentinterest.

Evenif the courts require empirical support of
efficacy, tobacco advertising restrictions canstill sat-
isfy the third prong of the Central Hudson test. There
is extensive social science research regarding theef-
fect of tobacco advertising on the purchasing habits of
teen smokers and onthe positive imagery with which
children regard and recognize tobacco advertising
images. After R.J. Reynolds Tobacco Companyintro-
duced the Joe Camel advertising campaignin the late
1980s, the market share of Camel cigarettes among
teenagers increased at least 20-fold; from the same
point in time, the previous decline in overall teenage
smoking prevalence was reversed (CDC 1994b). An
association between a rise in young girls’ smoking
habits and the tobacco industry’s decision to target
marketing to adolescent girls has also been docu-
mented (Pierce et al. 1994a).

Somerelevant legal judgments suggestthat al-
though the courts tend to require more than a
commonsense assertion of the government's interest

in restricting commercial speech, somethingless than
empirical evidence may suffice. For example, although
Justice Stevens in 44 Liquormart demanded empirical
evidence, he also recognized there is “some roomfor
the exercise oflegislative judgment” (p. 508). The Su-
preme Courtin Edenfteld v. Fane (1135. Ct. 1792 [1993])

suggested the need for a scientific validation of a con-
nection between regulation and the achievementof a
substantial state interest: the Court stated that the
government “must demonstrate that the harmsit re-
cites are real and thatits restriction will in fact allevi-
ate them to a material degree” (p. 1800).

In cases involving advertising restrictions for al-
coholic beverages, the courts have consistently

accepted—evenin the absence of objective scientific

studies—the reasonablelegislative belief that such re-
strictions would lower consumption. The Tenth Cir-
cuit Court of Appeals found it not “constitutionally
unreasonable for the State of Oklahomato believe that
advertising will not only increase sales of particular
brandsof alcoholic beverages but also of alcoholic
beverages generally” (Oklahoma Telecasters, p. 501).



Similarly, the Ohio Supreme Court found that the ad-
vertising of drink prices would encourage and stimu-
late consumption of alcoholic beverages (Queensgate
Investment Co.v. Liquor Control Commission, 433 N.E.2d
138, 142, 69 Ohio St: 2d 361 [Ohio 1982]). The adver-
tising prohibition was thoughtto be closely connected
to the state’s interest in preventing consumption.

Courts have found a direct relationship between
advertising and consumption or abuse. in other dan-
gerous products andactivities (see, for example, Will-

"jams v. Spencer, 622 F.2d 1200 [4th Cir. 1980]; Capital
Broadcasting). In Central Hudson, the Supreme Court |
found an immediate connection between advertising
and the demandforelectricity. The Court in Metromedia,
Inc. v. City of San Diego (453 U.S. 490 [1981]) similarly
found a link between billboard advertisements andtraf-
fic safety. The Court stated thatthis link is established

- by the “accumulated, common-sense judgments of
local lawmakers” (p. 509).

Claims made on behalf of the tobacco and ad-
vertising industries that tobacco advertising is de-
signed notto increase consumption but only to develop
brand loyalty and gain an increased market share
(Boddewyn 1989) may be unpersuasive to the courts
(Chetwyndetal. 1989; Joossens 1989). Although some
of the studies showing that advertising increases to-
bacco consumption have methodologies that are
controversial—such as econometric (Lewitet al. 1981;

Schneider et al. 1981; Seldon and Doroodian 1989),

cross-cultural (Hamilton 1976; Reuijl 1982), and adver-

tising recognition (Goldstein et al. 1987; DiFranza et

al. 1991; Fischeret al. 1991a)—the courts wouldlikely
acceptthe legislature’s reasonable belief that what the
Studies showis true. For example, the Ninth Circuit,
in a 1997 opinion after 44 Liquormart, maintained that
“commonsense suggests that advertising increases
participation” (Valley Broadcasting Co. v. United States,
107 F.3d 1328, 1344 [9th Cir. 1997]). This portion of
Posadas de Puerto Rico has survived 44 Liquormart.

In an analogoussituation, alcohol industry argu-
ments againstthe relationship between advertising and
consumption wererejected by the Fifth Circuit Court
of Appeals, whichheld that Mississippi's ban on intra-
state liquor advertising directly promoted the state’s
interests in the health and safety of its citizens. The
courtsaid that it did not “. . . believe that the liquor in-
dustry spendsa billion dollars a year on advertising
solely to acquire an added market shareat the expense
of competitors. ... we hold that sufficient reason exists
to believe that advertising and consumption are linked
to justify the ban, whetheror not‘concrete scientific evi-
dence’exists to that effect” (Dunagin, p. 750). Because
the tobacco industry spendssix times as much as the
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liquor industry on advertising and promotion (FTC
1995), because smoking remains the leading cause of
avoidable death in America (McGinnis and Foege 1993),
and because about 50 million Americansstill smoke,
even small reductions in smoking behavior—whether

consumption or uptake—resulting from reduced adver-
tising could achieve significant health benefits.

Casestryingto restrict alcohol advertising have
also, however, set precedents that may. stand in the
way of comparablecases involving tobacco advertis-
ing. Most notably, in 44 Liquormart, Inc. v. Racine (829

FE. Supp. 543 [R.L. 1993]), the RhodeIsland District Court —
judge found thatthe state’s specific statute banning
liquor price advertising had had “no significant im-
pact on levels of alcohol consumption” (p. 549). Jus-
tice Stevens, in his plurality opinion, found that the
statute could not survive without social science evi-
dence because “speculation certainly does not suffice
whenthe State takes aim at accurate commercial in-
formation for paternalistic ends” (44 Liquormart, Inc.
v. Rhode Island, p. 507).

Yet the Fourth Circuit Court of Appeals, the high-
est court to rule on tobacco advertising restrictions,
has twice upheld Baltimore’s limitation on tobacco
advertising. The Fourth Circuit noted several differ-
ences betweentheliquor price advertising prohibition
in 44 Liquormart, Inc. v. Rhode Island and the limited re-
strictions in the Baltimore ordinance. 44 Liquormart dealt
with a total ban on speech directed to adults, whereas
the Baltimore ordinance wasa partial restriction of
speechthat targeted children as consumersof an adult
product. The Fourth Circuit Courtalso held there was
a close connection between the government's goal of
preventing teen participation in illegal transactions and
the limited speech restriction intended to supportthat
goal (Penn Advertising, 63 F.3d 1318; Penn Advertising of
Baltimore, Inc. v. Mayor and City Council of Baltimore, 101
F.3d 332 [4th Cir. 1996]). By contrast, a notable reason
for the Supreme Court's rejection of advertising restric-
tions in 44 Liquormart was that the government had
not proveda clear tie between its interest and the re-
strictions supposedly supporting thatinterest.

The Fourth Circuit reaffirmed its decision in Penn
Advertising after the Supreme Court had askedit to
review the decision in light of 44 Liquormart. The
Fourth Circuit specifically stated, “We have read the
opinion in 44 Liquormart and have consideredits im-
pact on the judgmentin this case ... we concludethat
44 Liquormart does not require us to change ourdeci-
sion”in this case (Penn Advertising of Baltimore,Inc.v..
Mayorand City Council of Baltimore, 101 F.3d 332 [4th
Cir. 1996], cert. denied, 117 S. Ct. 1569 [1997]).

Regulatory Efforts 175



Surgeon General’s Report

Becausea restriction like that upheld in Penn

Advertising cannotconstitutionally be a complete ban

on all advertising of the product, some minors will

be exposed to somelevel of adult tobacco advertising.

This limit in scope does notconstitute serious grounds

for an appeal. A recent decision involving liquor

regulation notes that the “Supreme Court has madeit

clear in the commercial speech context that

underinclusiveness of regulation will not necessarily

defeat a claim that a state interest has been materially

advanced” (Bad Frog Brewery, Inc. v. New York State Li-

quor Authority, 134 F.3d 87, 99 {2d Cir. 1998]). In sum,

the regulation need not cureallills but it does need to

advancethestate interest ina demonstrably significant,

rather than a small or otherwise circumstantial, way.

Is the Regulation of Advertising a Reasonable Fit?
The Supreme Court has madeit clear that this

standard is not to be confused with the “least restric-

tive means”test. In Edge Broadcasting (p. 2705), the

Court said that the “requirement of narrow tailoring

was metif ‘the . .. regulation promotes a substantial

government interest that would be achievedless ef-

fectively absent the regulation,’ provided that it did

not burden substantially more speech than necessary

to further the government'slegitimate interests.” The

existence of less restrictive methods of achieving the

government's goals does not automatically defeat the

legislation as it would in political speech cases. In-

stead the Courtlooksto see if the restriction does not

sweep more broadly than necessary. In Florida Bar

the Court stated,

In Fox, we made clear that the “least restrictive

means”test has norole in the commercial speech

context... “What our decisions require,” instead,

“is a ‘fit’ between the legislature’s ends and the

meanschosen to accomplish those ends,a fit that

is not necessarily perfect, but reasonable; that rep-

resents not necessarily the single best disposition

but one whosescopeis ‘in proportion to the inter-

est served,’ that employs not necessarily the least

restrictive means but .. . a means narrowlytai-

lored to achieve the desired objective” (citations

omitted) (p. 632).

In practical terms, the decision implies that re-

strictions on tobacco advertising that target areas

where children gather, such as schools and play-

grounds,do notcreate a total ban, because the tobacco

industry will still have manyalternative channels to

communicate withits adult customers. Adults canstill

receive information on price, quality, comparative

product features, and any other information to help

176 Chapter 5

them make an informed decision on tobacco products.
Evenif the tobacco industry were limited to commu-
nicating in tombstone format(blackletters on a white
background), the government would not have prohib-

ited the flow of information.
For a similar reason, 44 Liquormart, Inc. v. Rhode

Island does not changethis analysis. The rationale the

Supreme Court used there in overturning Rhode

Island’s alcohol advertising restriction—that the
statute wasa paternalistic ban onthefree flow of truth-
ful information—doesnot apply in tobacco advertis-
ing regulations like those upheld in Penn Advertising,
because the tobacco industry wouldstill have many
avenues of communication opento it and could com-
municateall aspects of information.

Justice Stevens in 44 Liquormart also generally
rejected a vice exception to commercial speechrestric-
tions. In Posadas de Puerto Rico, the Court was willing

to allow the legislature broad deference to curb speech
that promoted “vice” activities such as gambling. Jus-
tice Stevens rejected this approachthat allowedlegis-
latures to ban speech rather than the viceitself. He
stated, however, that “a ‘vice’ label that is unaccom-

panied by a corresponding prohibition against the
commercial behavior at issue fails to provide a prin-
cipled justification for the regulation of commercial
speech aboutthatactivity” (44 Liquormart, Inc. v. Rhode
Island, p.514). In the case of restricting tobacco adver-

tising aimed at children, the restriction matches the

prohibition. It is illegal to sell tobacco products to
minors, and therefore the legislature has a principled
reason to prevent commercial speech in the limited
area whereit has already prohibited the commercial

activity. This is in accord with Justice Clarence

Thomas’ view that a jurisdiction “maynotrestrict ad-

vertising regarding commercial transactions except to
the extentthat it outlaws or otherwise directlyrestricts
the sametransactionswithinits own borders”(p. 525).

In 44 Liquormart, Justice Sandra Day O’Connor’s
concurrenceset out the guideposts she would use to
judge commercial speechrestrictions. “The availabil-
ity of less burdensomealternativesto reach the stated

goalsignals that the fit betweenthe legislature’s ends

and the means chosen to accomplish those ends may

be too imprecise to withstand First Amendmentscru-

tiny. If alternative channels permit communication of

the restricted speech, the regulation is morelikely to

be considered reasonable” (44 Liquormart, Inc. v. Rhode

Island, pp. 529-30 [internal citations omitted]). The

ruling presupposesthatotherlessrestrictive alterna-

tives, such as price increases and accessrestrictions,

have beentried (if enacted) and have not completely
solved the problem. It is reasonablefor a legislature



to conclude that limited restrictions on commercial
speech aimed at youth must be a componentof an
overall plan to limit youth involvement with tobacco
products. At the same time, the tobacco industry will
have alternative channels to communicate to adults
all the information in which adults are interested, in-

cludingprice, tar and nicotinelevels, and taste. In the
context of alcohol advertisements, courts have asserted

that “the state’s concern is not that the public is un-
aware of the dangersof alcohol. . . . The concern in-
stead is that advertising will unduly promote alcohol
consumption despite known dangers” (Dunagin, cert.
denied, 467 U.S. 1259).

The preceding review of relevant cases suggests
thatcarefully designed, reasonable governmentrestric-
tion of cigarette advertising would likely meet
the Supreme Court’s four criteria for restricting
commercial speech and would therefore be found
constitutional.

A Critical Example: Joe Camel

Perhaps the most discussed tobacco promotion
of the 1990s—andonethat brings together manyof
the issues discussed in the preceding section—is the
advertising campaign for Camel cigarettes that features
a cartoon camel character called Old Joe (often referred

to as Joe Camel). Assertions have been madethatthis

campaign improperly targeted minors, seeking to at-
tract them to cigarette smoking. These concerns were
heightened in the wake of the 1994 Surgeon General’s
report on smoking and health, which focused on ado-
lescents (USDHHS 1994). That report’s major conclu-
sions included the following: those who smokeusually
begin by age 18; most adolescent smokers becomead-
dicted to nicotine; tobacco addiction is associated with

the later developmentof other drug addiction; tobacco
use is related to psychosocial risk factors; and some
cigarette advertising appears to be particularly effec-
tive on adolescents.

Critics argue that the cartoon character of Joe
Camel, which has been used by R.J. Reynolds Tobacco
Companyinits advertising campaign for Camelciga-
rettes since 1988, has had substantial impact on smok-

ing among underaged youth (DiFranza et al. 1991;
Fischeret al. 1991a; Breo 1993; CDC 1994b). The char-

acter appearsin print advertising and on promotional
products disseminated by the company, such as mugs,
matchbooks, store exit signs, and soft drink can hold-

ers. After a staff investigation, in 1994 the FTC de-
clined, by a 3 to 2 vote, to issue a complaint charging
that advertising using the Joe Camelcharacterviolated
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section 5 of the Federal Trade Commission Act by in-
ducing minors to smoke. Subsequently, the FTC did
bring a complaint against R.J. Reynolds on May 28,
1997, alleging that “the purposeof the Joe Camel cam-
paign was to reposition the Camel brand to makeit
attractive to younger smokers.... The Joe Camel cam-
paign induced manyofthese children and adolescents
under the age of 18 to smoke Camelcigarettes or in-
creased the risk that they would do so.... RJ.
Reynolds’ actions . . . have caused or were likely to
cause substantial and ongoing injury to the health and
safety of children and adolescents underthe age of 18
that is not offset by any countervailing benefits andis
not reasonably avoidable by these consumers”(In re
RJ. Reynolds Tobacco Co., Docket No. 9285 [FTC, May

28, 1997], cited in 12.3 TPLR 8.1, 8.2 [1997]). As late as
the spring of 1998, Joe Camel memorabilia werestill
being offered for sale in RJ. Reynolds catalogs. The
FTC ultimately dismissed its complaint as no longer
necessary after the November 23, 1998, Master Settle-
ment Agreement banned the use of all cartoon charac-
ters, including Joe Camel, in the advertising, promotion,
packaging, andlabeling of any tobacco product.

The Federal Trade Commission Act grants no
private right of enforcement(Holloway v. Bristol-Myers
Corp., 485 F.2d 986 [D.C. Cir. 1973]). However, the

California Unfair Competition Law authorizes actions
for injunctive relief (a measure sought to prevent a
given course of action) not only by specified state and
local officers but also by personsacting for the inter-
est of themselves or the general public. A private ac-
tion was brought in California state court by Janet
Mangini, whoasserted that R.J. Reynolds’ advertising
practices in the Joe Camel campaign violated the Fed-
eral Trade Commission Act and the California statu-
tory law of unfair competition (Manginiv. R.J. Reynolds
Tobacco Co., 7 Cal. 4th 1057, 875 P.2d 73 [Cal. 1994], cert.

denied, 1994 U.S. LEXIS 8361 [Nov. 28, 1994]). Unfair
competition is defined to include “any unlawful, un-
fair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising” (Califor-
nia Business & Professions Code, sec. 17200). RJ.

Reynolds, in contesting Mangini’s action, asserted that
federal law preempted anyaction in the state courts.
The Federal Cigarette Labeling and Advertising Act, as
amended by the Public Health Cigarette Smoking Act
of 1969, provides that “no requirement or prohibition
based on smoking and health shall be imposed under
State law with respect to the advertising or promotion
of any cigarettes the packages of which are labeled in
conformity with the provisionofthis Act” (Public Health
Cigarette Smoking Act of 1969, sec. 5{b]).
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