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Ruger, Cii. J. —At the close of the evidence on
the trial, the defendant moved for a dismissal of the
complaint, upon the ground, among others, that the
uncontradicted evidence showed that the answers
made by the assured to certain questions in the ap-
plication for insurance were false and untrue, and
constituted a breach of warranty which avoided the
contract. The trial Court denied the motion, and the
defendant excepted. A further motion was there-
upon made for the direction of a verdict in favor of
the defendant upon the same grounds, which was
also denied by the Court, and an exception was taken
thereto.

The main question in the case which we shall dis-
cuss arose over the validity of these exceptions. It
was assumed, both by the trial Court and by the
General Term, that by the terms of the policy the
assured warranted the truth of the several answers
referred to, and that, therefore, compliance with such
warranty was a condition of the validity of the con-
tract of insurance. This determination of the courts
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below was properly acquiesced in by the counsel for
the respondents upon the argument before us, as it
could not have been successfully questioned.

It must, therefore, be assumed in the further con-
sideration of this case that any substantial deviation
from the truth in the answers so given was material
to the risk, and constituted a breach of the terms of
the contract, rendering the policy based upon such
answers void. (Armour vs. Transatlantic Fire Ins.
Co., 90 N. Y. 450.)

Parties to an insurance contract have the right to
insert such lawful stipulations and conditions therein
as they may mutually agree upon, or which they
may consider necessary and proper to protect their
interests, and which, when made, must be construed
and enforced like all other contracts, according to
the expressed understanding and intent of the par-
ties making them. If an insurance policy, in plain
and unambiguous language, makes the observance
of an apparently immaterial requirement the condi-
tion of a valid contract, neither courts nor juries
have the right to disregard it, or to construct, by im-
plication or otherwise, a new contract in the place of
that deliberately made by the parties. (Appleby vs.
Astor Fire Ins. Co., 54 N. Y. 258 ; Foot vs. iEtna
Ins. Co., 61 N. Y. 571 ; Graham vs. Firemans’ Ins,
Co., 87 N. Y. 69 ; Armour vs. Transatlantic Fire Ins.
Co., supra.)

Such contracts are open to construction like all
other contracts needing interpretation, but are sub-
ject to it only when, upon the face of the instrument,
it appears that its meaning is doubtful or its lan-
guage ambiguous or uncertain. (May on Insurance,
Sec. 172.) An elementary writer says: “Indeed, the
very idea and purpose of construction imply a pre-
vious uncertainty as to the meaning of a contract; for
where this is clear and unambiguous, there is no room
for construction and nothing for construction to do.”
(2 Parsons on Contracts, p. 500.) The same author
says, “ that courts cannot adopt a construction of
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any legal instrument which shall do violence to the
rules of language or to the rules of law,” and quotes
the language of Lord Chief Baron Eyre, in Gfibson
vs. Minet, 1 H. Bl. 569, 614, that “ all latitude of con-
struction must submit to this restriction, namely,
that the words may bear the sense which by con-
struction is put upon them.” (Id. 494.) In Park-
lmrst vs. Smith, (Willes’ R. 832,) Willes, C. J., says :

“I admit, that, though the intent of the parties be
never so clear, it cannot take place contrary to the
rules of law, nor can we put words in a deed which
are not there, nor put a construction on the words of
a deed directly contrary to the plain sense of them.”
Addison on Contracts, p. 165, lays down the rule that
“the judgment of the Court in expounding a deed
must be simply declaratory of what is in the deed.
It has to ascertain, not what the party intended, as
contradistinguished from what the words express,
but what is the meaning of the words he has used,”
and “ when the words of any written instrument are
free from any ambiguity in themselves, and where ex-
ternal circumstances do not create any doubt or diffi-
culty as to the proper application of those words to
claimants under the instrument, or to the subject
matter to which the instrument relates, such instru-
ment is always to be construed according to the
strict, plain and common meaning of the words them-
selves, and evidence dehors the instrument for the
purpose of explaining it according to the surmised
or alleged intention of the parties, is utterly inadmis-
sible.” (Shore vs. Wilson, 9 Cl. and Fin. 565.)

In considering the language of an insurance con-
tract, the words of a promise are to be regarded as
those of a promissor, while those of a representation,
upon which the promise is founded, are the words of
the promisee, and are to be taken most strongly
against the party using them. (May on Ins., Sec.
175.) In view of the fact, that these principles have
been plainly disregarded by the courts below, we
have thought it proper to refer more extensively to
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elementary authors than would otherwise have been
deemed necessary. Their application will be seen by
an examination of the situation of the case at the time
the objectionable rulings were made.

Among the facts which the defendant deemed it
important to know, before entering into a contract of
insurance with the deceased, was, his previous busi-
ness and occupation. The materiality of truthful
information in relation thereto was impressed upon
the applicant by specific inquiries, and the require-
ment that truthful answers thereto should be made
the condition of a valid contract. With the view of
eliciting the information desired, a series of questions
was proposed to the deceased, embracing not only an
inquiry as to his general business and occupation, but
special inquiries as to certain particular trades and
employments. Among those which we deem it
important to refer to, in this case, were the fol-
lowing :

“A. For the party whose life is proposed to be
insured, state the business, carefully specified.”
Ans. “Real estate and grain dealer.”

“ B. Is this business his own, or does he work for
other persons, and in what capacity?” Ans. “His
own.”

“ C. In what occupation has he been engaged
during the last ten years ?” Ans. “ Real estate and
grain dealer.”

“D. Is he now, or has lie been engaged in, or
connected with the manufacture or sale of any beer,
wine or other intoxicating liquors f ’ Ans. “ No.”

An application, dated August 22d, 1878, containing
the questions and answers stated, was signed by
Walton Dwight, in liis character of an applicant for
insurance, and also in that of the assured, and was
delivered by him to the defendant. In pursuance
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of the request contained therein, the defendant, on
August 28th, 1878, delivered to the applicant the
policy in suit, containing, among others, these pro-
visions : “This policy is issued, and the same is
accepted by the said assured, upon the following
express conditions and agreements: that the same
shall cease, and he null and void and of no effect *

* * if the representations made in the application
for this policy, upon the faith of which this contract
is made, shall be found in any respect untrue.”

Dwight died November 15th, 1878, immediately
before the payment of a second quarterly premium
became due, and this action was commenced in April,
1879, about seven months after the delivery of the
policy.

Upon the trial i t appeared, that Dwight was engaged
in the business of keeping hotel at Binghamton from
May, 1874, until March, 1877, and that, during that
period, he regularly and systematically sold wines
and liquors, in bottles of various sizes, bearing the
name of his hotel, blown into the glass, to such of his
guests as desired them. He kept a wine or liquor
room, in which was stored a large supply of wines and
liquors, and each year, while so engaged, he applied,
paid for and received, from the representatives of both
the State and National Governments, licenses and
permits, authorizing him to carry on the business of
selling beer, wine and liquors at retail, to be drank
upon his premises. It also appeared, that he kept
no bar, and did not sell to persons who were not his
guests. These facts were undisputed. Their absolute
truth was assumed by the trial Judge in charging the
jury, and by the General Term in passing upon the
appeal to that Court.

That the answers given by Dwight to the questions
relating to the sale of liquors were incorrect, was
admitted by both tribunals. That Dwight did not
misconceive the meaning and intent of the questions,
conclusively appeared from repeated answers made
by him to other companies, within three weeks prior
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to this time, to similar questions, in applications for
other insurance, in which he stated that he had kept
a hotel for three years, in which liquor was sold in
packages.

Upon denying the motion for a nonsuit, the trial
Court refused to pass upon the question as to whether
the facts constituted a breach of warranty or not, but
left it for the jury to say whether the sales of liquor
proved to have been made were sales at all, within the
intent and meaning of the contract. In this, we think
that the Court erred, no question arising upon the
evidence which authorized its reference to the jury.
If there was any room for doubt in respect to the true
meaning and intent of the inquiry answered by the
deceased, it presented a question of law for the Court
to determine, and not one for the jury. (Lomer vs.
Meeker,. 25 N. Y. 361; Glacius vs. Black, 67 N. Y.
563.) But we are of the opinion that no such doubt
existed in the case.

The contract was in writing, subscribed by the
parties, and they expressed their agreement in clear,
unambiguous and intelligible language. Its import
and meaning was not obscured by any reference
to the situation and circumstances surrounding the
transaction, or by the consideration of other parts of
the same instrument. On the contrary, an ex-
amination of the context and associated questions,
makes more certain and definiteits object and intent.
The assured had been previously interrogated as to
his general business and employment, and it is to be
assumed had given such answers in respect thereto
as satisfied the object of the inquirer. He was then
specially requested to state whether he was then, or
had been, engaged in or connected with the manu-
facture or sale of any beer, wine or other intoxica-
ting liquors. The information called for was made
material, not only by the express agreement of the
parties, but also by the object for which it was re-
quired, plainly apparent from the nature of the
transaction.
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The question called for no opinion, and was capa-
ble of a precise, definite and categorical answer.
It was intentionally framed in broad and compre-
hensive terms, apparently to avoid any evasion of its
object, but was nevertheless expressed in clear and
unambiguous language. If an intention to inquire
concerning the conduct of the regular or principal
business of the assured could be implied from the
use of the word “ engaged,” an idea that such was
the only meaning of the question was negatived by
the further words, “ or connected with the manu-
facture or sale of any beer,” &c., which pointed
unmistakably to every transaction of the kind de-
scribed, however limited its character or remote his
connection with it might have been.

The motive prompting the question was reason-
able, natural and proper, and apparent even to the
most careless reader. The inquiry could not have
referred to the general business employment of the
insured, because inquiries on that subject had pre-
viously been exhausted, and the question had no
office to perform in that respect. It carried on its
face the object which the insurer had in asking it,
and required an answer as to whether the applicant
was, or had been, engaged in or connected with the
manufacture or sale of liquors, &c., not in a limited
or restricted capacity or employment, but in any and
every way in which such acts could have been per-
formed.

The question itself assumes that persons engaged
in or connected with the manufacture or sale of
liquors in any manner, were more hazardous subjects
for insurance than those occupied in more reputable
employments, and that the insurer would regard
such employment as an objection to the proposed
contract.

The extent to which the employment affected the
character of the applicant, or his value as a risk, was
a question solely for the insurer. The defendant
had a right to a full and frank disclosure of any and
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all facts bearing upon the subject, and this confes-
sedly it did not obtain. It was misinformed as to
the precise fact which had been agreed upon, as a
fact material for it to know in determining the pro-
priety of entering into the proposed contract, and
by the party who had assented to the proposition
that such misinformation should invalidate any con-
tract made.

If the fair import of the language used indicates
that the interrogator intended to include within its
scope and meaning single transactions or incidental
occupations, neither courts nor juries have authority
to say that such transactions may properly be dis-
regarded in the answer made. The defendant must
be deemed to have meant what it said, and its express
language embraces all transactions, and its express
contract has made every transaction of the kind
referred to material to the risk.

The legal effect of this contract can be avoided
only by making a new one for the parties, or deny-
ing any significance to language. We are unable to
see any ground upon which the ruling of the trial
Court can be supported. The case of Moulor vs.
Am. Life Ins. Co., Ill U. S. 385, has been cited as
tending to support the ruling. The question there
arose under an exception to so much of the charge of
the trial Judge as stated, that if the answer to certain
questions in the application then under considera-
tion were untrue, the policy was void, whether the
assured knew them to be so or not. The Court held
that a consideration of the language of the whole
policy rendered it doubtful whether it was intended
to warrant the absolute truth of the answers in ques-
tion, without regard to the good faith of the assured
in making them, and therefore, held as a question of
law, that the instructions were erroneous and the ex-
ception well taken. This decision undoubtedly ac-
cords with the well settled doctrine on the subject,
but is not an authority upon the question here pre-
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sented. (See Armour vs. Transatlantic Fire Ins. Co.,
supra.)

When the terms and language of a contract are
ascertained, its meaning and intent present questions
of law only, and it is the duty of the Court and not
of the jury to determine and declare what that is.
Parsons, in his work on contracts, (Vol. 2, p. 492,)
says, that the first rule in the construction of con-
tracts is, “ that what a contract means is a question
of law. It is the Court, therefore, that determines
the construction of a contract.” “ If any one contract
is properly construed, justice is done to the parties
directly interested therein. But the rectitude, con-
sistency and uniformity of all construction, enables
all parties to do justice to themselves. For then all
parties, before they enter into contracts or make or
accept instruments, may know the force and effect of
the words they employ, of the precautions they use
and of the provisions which they make in their own
behalf, or permit to be made by other parties. It is
obvious that this consistency and uniformity of con-
struction can exist only so far as construction is gov-
erned by fixed principles, or, in other words, is matter
of law. And hence arises the very first rule ” This
principle has been repeatedly approved and uniformly
acted upon in the decisions of this Court, (Groat vs.
Gile, 51 N. Y. 431; St. Luke’s Home vs. Association,
&c., 52 N. Y. 191 ; Glacius vs. Black, 67 N. Y. 563;
Arctic Fire Ins. Co. vs. Austin, 69N.Y. 470,) and is the
uniform doctrine of the cases and text books. (Levy
vs. Gadsby, 3 Crancli, 180; Short vs. Woodward, 13
Gray, 86 ; Smalley vs. Hendrickson, 29 N. J. L. 371;
Dennison’s Exr’s vs. Wertz, 7 Serg. and R. 373 ;

Welsh, Adm’r, vs. Dresar, 3 Binn. 329 ; 2d Parsons
on Contracts, 492 ; Addison on Contracts, 1658 c.)

It would seem from the authorities hereinbefore
referred to that no questions affecting the interpreta-
tion of contracts can properly be submitted to a jury
except those arising upon conflicting evidence as to
the terms of the agreement, or when extrinsic evi-
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dence raises some doubt over the identity of the sub-
ject matter, or of the claimants thereunder. (Addi-
son on Con. p. 165.)

Instead of following the plain rule laid down in
the authorities cited, the trial Court assumed the
existence of an ambiguity, and referred the legal
questions involved in the construction of the
contract to the jury for their speculations. The
logical effect of such a disposition was the
holding that contracts expressed in the same
language and executed under the same circum-
stances, might legally be held valid in one locality,
and invalid in another, according to the capricious
and often conflicting opinions of juries. The theory
upon which the trial Court submitted the case to the
jury is implied from the circumstances pointed out
in the charge for its consideration. Its attention was
directed to the fact, that Dwight kept no bar, and
did not sell liquor to people generally, but only to
his guests, and as an incident to the business of
keeping a hotel, and from these facts it was impliedly
advised that it was authorized to find upon this
question for the plaintiff. In other words, the jury
was instructed, that because the assured had not been
engaged in or connected with the manufacture or
sale of liquor, &c., in a particular way,that he could
truthfully represent that he had not been connected
with it in any way, and if he did not sell to every-
body without limitation or exception, that he was
justified in replying to the question that he did not
sell to any one. The fallacy of such a charge is too
plain for argument.

The defendant was further prejudiced before the
jury by the reference in the charge to the claim made
by the plaintiff, that the question was incapable of
a truthful affirmative or negative answer, for it was
said, if he had answered it affirmatively it would
have been an admission of his connection with the
manufacture of liquor, which concededly was not
true, and it was implied therefrom that his only safe
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answer wfas a negative one. This circumstance was
pointed out to the jury as having a bearing upon the
question, and it was impliedly authorized to find
that the question was equivocal, because not capable
of a direct and positive answer. The reference was
obviously misleading and erroneous, for the inter-
rogatory, being in the alternative, could truthfully
have been answered in the negative only in case
the assured had been engaged in neither of the occu-
pations referred to, and would have been answered
truthfully in the affirmative if he had been con-
nected with either.

This error was further aggravated by the refusal of
the Court, upon request to charge that the question
could be truthfully answered in the affirmative if he
had been connected with the sale of liquor. This
refusal was clearly erroneous, and the exception
taken thereto was well taken.

We are, for the reasons stated, of the opinion that
upon this branch, the case presented no question for
the jury, and the Court erred in denying the motion
for a nonsuit. (Lomer vs. Meeker, 25 N. Y. 361;
Appleby vs. Astor Fire Ins. Co., supra; Grlacius vs.
Black, supra.)

We are also of the opinion that the answers of the
assured to the questions relating to his business and
occupation were evasive and untrue, and upon the
whole evidence, required the dismissal of the com-
plaint. There was not only an absence of satisfac-
tory evidence in the case that he had ever been en-
gaged in the business of a real estate or grain dealer
for himself in the ordinary acceptation of those
terms, but such an occupation was negatived by his
repeated sworn declarations to the contrary, and the
proof of circumstances of the most convincing char-
acter. The evidence upon these questions is sub-
stantially all to the same effect, and presents a case
so preponderating in character that a verdict against
it could not be allowed to stand. The case, there-
fore, presented a question of law as to whether the
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business engaged in by the deceased constituted him
a dealer in real estate and grain within the ordinary
meaning of those terms.

Undoubtedly the onus of showing the falsity of
the representations made by Dwight, in respect to his
business and occupation, rested affirmatively upon
the defendant ; but when it had produced his sworn
declarations, made but a few months previous to the
representations expressly negativing their truth, and
tlie story of his life had been testified to, showing his
constant employment in other occupations, it had
overcome the presumption of truth existing in favor
of the representations, and made a case calling for
affirmative evidence to overthrow it.

The plaintiffs, although surrounded during the
trial with relations and friends of Dwight who were
acquainted with his history, and appeared as wit-
nesses and detailed his former occupation and em-
ployment, gave no such evidence. There is not a
scintilla of direct evidence that Dwight had ever been
in business as a grain dealer ; and the circumstances
of his life, as disclosed by the proof, show that he
could not have been so employed. He had never
resided at Chicago, the alleged theatre of his dealings
in grain, and had never been there except for a short
period in the spring and summer of 1878, during
which he was a bankrupt, hopelessly in debt, and
precluded much of the time by sickness from engag-
ing in any business. The plaintiff did not produce
the slightest proof of any such occupation, and the
only evidence referring to it was Dwight’s statement,
made in a gasconading manner to one of the defend-
ant’s witnesses in June, 1878, and incidentally ap-
pearing in evidence, in which he said “ that he had
been to Chicago and just returned ; that he went
there to make some money, and went into partnership
with a couple of brothers who had money but no ex-
perience, and he had experience but no money, and
lie wanted to operate in grain. In two transactions
lie cleared $30,000, and was taken sick and his
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partners thought he made money so easy they could
do the same and while he was sick they in their
operations lost the $30,000 he had made, so that left
him without a dollar.” This declaration was obvi-
ously not made to inform any one as to his businessr
but apparently with the object of exalting his own
sagacity and shrewdness, and if it could be consid-
ered any evidence of his calling, was of the most
inconclusive character, and showed that the business,
whatever it was, had been abandoned in June, 1878,
and never after resumed. It falls far short of being
sufficient to authorize the finding of a jury that he
was a grain dealer, or that he was, on the 22d of Au-
gust, 1878, and for ten years previous thereto, had
been such dealer.

There is no evidence that during the ten years pre-
vious to the application Dwight owned, bought, sold
or dealt in real estate. It did appear that at some
period of his life he had owned scattered parcels of
wild land in three or four different States ; but pre-
vious to the ten years referred to in the inquiry he
had caused this property, so far as it had any appre-
ciable value, to be conveyed to his wife, and it was
thereafter owned by her, and generally employed as
security for borrowing money upon, probably for
the purposes of its improvement. The evidence
given to establish the falsity of the representations in
question consisted largely of the sworn statements of
Dwight, made between December, 1877, and March,
1878, in bankruptcy proceedings, in which he testi-
fied, among other things, “I think I opened the
Dwight House in May, 1874; I furnished part of it
then, and ran it partly as a hotel, and rented part of
it in the spring of 1875.” “ The only business I had
was the Dwight House business and livery. The
other business was my wife’s business, although I
had always kept it as my own account.” “ I kept
no open bar ; liquors were sold in packages ; I should
think I had some two or three thousand dollars’
worth of those when I opened the house ; the stock
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was larger then than at any time afterwards ; that
included liquors. I took out of my private house
some six or seven hundred dollars’ worth of liquors
that were not invoiced ; I kept wines, liquors and
oigars all through my business.” “ I saj7 the Dwight
House was the only business I had as a regular busi-
ness.” Q. “When did the Dwight House open ?”

A. “It opened in 1874—the 26th of May, I think.”
Q. “ And closed when ?” A. “ I closed the 8th day
of March, 1877.” “ I understand }7 ou made your
settlement on your wife about when?” A. “It was
done in the latter part of June or July, 1868.” Q.
“From that time down to the time of the commence-
ment of the Dwight House business, had you any
business of your own?” A. “ I had not; not fur-
ther than my law suits, general living and the like of
that, I had no business of my own.” In addition to
this explicit evidence of the untruthfulness of his
representations, it appears, from an examination of
the applications made by him for insurance during
the month of August, 1878, that his representations
as to his business and occupation were quite contra-
dictory and misleading.

On July 31st, 1878, in his first application he de-
scribes himself as a general dealer in grain and pro-
duce, and his place of business as being mostly in
Chicago. In subsequent applications he quite uni-
formly describes himself as a real estate and grain
dealer, but occasionally varies the description by
statements that it was formerly real estate. “Real
estate and grain dealer always.”

“Formerly same, speculator, army, hotelkeeper.”
“Formerly same as now.” “ Real estate and grain
dealer always.” “ Real estate and grain dealer
always ; no change in occupation or employment.”
“ Always been dealer in real estate and grain.” It
is quite impossible to reconcile these various state-
ments with each other or with the established facts
of the case.

The history of his life as related by himself shows
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that from 1868 to 1878 the only business or occupa-
tion pursued by him in his own name was that of a
hotel keeper. All allusion to this business is sup-
pressed in the application in question. From 1868
to 1874 he was engaged in building upon and improv-
ing about thirteen acres of land in Binghamton, and
if this afforded any justification for his description
of business as a real estate dealer, the conceded own-
ership of such property by his wife rendered the
declaration, that such business was “his own,” un-
true.

The trial Court, in charging the jury, stated that
Dwight’s sworn declarations as to his business and
occupation did not constitute an estoppel against the
plaintiff as to the truth of such statements. This
may be admitted to be correct without invalidating
their force as evidence of the facts stated. They did
constitute evidence of such facts, and in the absence
of countervailing evidence, became conclusive upon
Dwight’s representatives as to such facts.

It is quite clear that these answers gave no inform-
ation as to the actual employment and business of
Dwight to the defendant, and would have been quite
as correct and satisfactory if he had represented him-
self to be a geologist or professor of elocution.

We think it was clearly the duty of the trial Court
upon the evidence to have directed a verdict for the
defendant.

It is claimed by the plaintiff that if there is a
scintilla of evidence in support of a proposition, or
if the evidence against it does not amount to a de-
monstration of its incorrectness, that a question is
raised which must be left to the jury. We do not so
understand the rule. If the proof of a fact is so pre-
ponderating that a verdict against it would be set
aside by the Court as contrary to the evidence, then
it is the duty of the Court to direct a verdict.
(People vs. Cook, 8 N. Y. 67 ; Wilds vs. Hudson
River R. R. Co., 24 N. Y. 430 ; Appleby vs. Astor
Ins. Co., supra; Kelsey vs. Northern Light Oil Co.,
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45 N. Y. 509 ; Cagger vs. Lansing, 64 N. Y. 427;
Neuendorff vs. World Mut. Ins. Co., 69 N. Y. 889.)

It was said, in Baulec vs. N. Y. and H. R. R.
Co., (59 N. Y. 366,) by Judge Allen, that “it is not
enough to authorize the submission of a question as
one of fact to the jury, that there is ‘some evidence.’
A scintilla of evidence, or a mere surmise that there
may have been negligence on the part of the defendant,
would not justify the Judge in leaving the case to the
jury,” quoting from Williams, J., in Toorney vs.
Railway Co., 8 C. B. (N. S.) 146 ; see Culhaue vs.
N. Y. C., &c., R. R. Co., 60 N. Y. 136 ; McKeever
vs. N. Y. C., &c., R. R. Co., 88 N. Y. 667. In
Hyatt vs. Johnson, 91 Pa. St. R. 200, Justice Shar-
ratt: “ Since the scintilla doctrine has been exploded,
both in England and in this country, the preliminary
question of law for the Court is not whether there is
literally no evidence, or a mere scintilla, but whether
there is any that ought reasonably to satisfy the jury
that the fact sought to be proved is established,”
citing Ryder vs. Wombwell, L. R., 4 Exch. 39. The
rule held by the Supreme Court of the United States
is expressed by Mr. Justice Clifford, in the Improve-
mentCo. vs. Munson, 14 Wall., 442, as follows: “Nor
are Judges any longer required to submit a question
to a jury, merely because some evidence has been
introduced by the party having the burden of proof,
unless the evidence be of such a character that it
would warrant the jury in finding a verdict in favor
of that party. Formerly it was held, that if there
was what was called a scintilla of evidence in support
of a case, the Judge was bound to leave it to the jury,
but recent decisions of high authority have established
a more reasonable rule, that, in every case, before the
evidence is left to the jury, there is a preliminary
question for the Judge, not whether there is literally
no evidence, but whether there is any upon which a
jury can properly proceed, to find a ve.idict for the
party producing it, upon whom the onus of proof
is imposed.”
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To the same effect are Pleasants vs. Fant, 22
Wall., 120; Commissioners, &c., vs. Clark, 94 U. S.
284 ; Griggs vs. Houston, 104 U. S. 553 ; Bagley vs.
Cleveland Rolling Mills, 21 Fed. Rep. 159 ; With-
ersbee vs. Wasson, 71 N. C. 451.

We think this a case where the conclusive character
of the proof required the application of the rule,
and that the Court should have intervened to pre-
vent a verdict upon evidence so insufficient to
support it.

Many other questions arose under the various de-
fences presented upon the trial, which would, if it
were necessary to the decision of this appeal, be in-
structive and interesting to examine and discuss, but
in the view we have taken it would be a work of
supererogation to do so.

The questions arising over the defence that the
whole scheme of insurance conceived and carried
into effect by Dwight, originated in a design to cheat
and defraud the insurers ; and the further allegation
that Dwight’s answer to the question whether he ever
had the disease of spitting blood, are among the
most prominent of those presented upon the argu-
ment.

The circumstances of the case are quite extraordi-
nary and unnatural, and might well give rise to
various and conflicting theories and conjectures in
the effort to account for its strange and abnormal
features ; but in view of the fact that a new trial
must be ordered upon other grounds, it would serve
no useful purpose to attempt to determine the ques-
tions raised thereby.

The judgments of the Courts below are therefore
reversed, and a new trial ordered, with costs to abide
the event.

“ All concur, except Danforth, J., dissenting ;

Miller, J., not voting; and Finck, J., taking no
part.”

H. E. Sickels,
Reporter, per C.

A copy.
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